NOTICE OF INTENT

Department of Health
Bureau of Health Services Financing
and
Office for Citizens with Developmental Disabilities

Act 421 Children’s Medicaid Option
(LAC 50:I.3103, III.2331, and XXII.Chapters 81-85)

The Department of Health, Bureau of Health Services
Financing and the Office for Citizens with Developmental
Disabilities propose to amend LAC 50:1.3103, adopt III.2331, and
repeal XXII.Chapters 81-85 in the Medical Assistance Program as
authorized by R.S. 36:254, 46:977.21-977.25 and pursuant to
Title XIX of the Social Security Act. This proposed Rule is
promulgated in accordance with the provisions of the
Administrative Procedure Act, R.S. 49:950 et seq.

Act 421 of the 2019 Regular Session of the Louisiana
Legislature directed the Department of Health to establish the
Tax Equity and Fiscal Responsibility Act of 1982 (TEFRA) option
within the Medical Assistance Program through which children
with disabilities can access Medicaid-funded services regardless
of their parents' income. In compliance with Act 421, the
Department of Health, Bureau of Health Services Financing and
the Office for Citizens with Developmental Disabilities adopted
provisions to establish the Act 421 Children’s Medicaid Option
(421-CMO) program as a Section 1115 demonstration waiver

(Louisiana Register, Volume 46, Number 12, repromulgated



Louisiana Register, Volume 47, Number 1) subject to the approval
of the U.S. Department of Health and Human Services, Centers for
Medicare and Medicaid Services. The department has now decided
to include 421-CMO as an optional eligibility group under the
Medicaid State Plan instead of implementing the program as a
Section 1115 demonstration waiver. The department proposes to
repeal the provisions of the Act 421 Children’s Medicaid Option
waiver program in order to adopt provisions establishing Act 421
Children's Medicaid Option as an optional Medicaid eligibility
group.
Title 50
PUBLIC HEALTH-MEDICAL ASSISTANCE

Part I. Administration
Subpart 3. Managed Care for Physical and Behavioral Health

Chapter 31. General Provisions
§3103. Recipient Participation
A. The following Medicaid recipients shall be mandatory

participants in eeerdinated—managed care—meEworks:

1. mandatory enrollees:
a. - 1.
J. individuals and families who have more

income than is allowed for Medicaid eligibility, but who meet
the standards for the Regular Medically Needy Program; e¥
k. individuals from age 19 to 65 years old at

or below 133 percent of the federal poverty level with a 5



percent income disregard as provided in 42 CFR 435.119,
hereafter referred to as the new adult group~; or

1. individuals eligible through the Act 421

Children’s Medicaid Option (421-CMO) program.

B.

1. Participation in am—a managed care organization

(MCO) for the following participants is mandatory for
specialized behavioral health, applied behavior analysis (ABA) -
based therapy and non-emergency medical transportation (NEMT)
services (ambulance and non-ambulance) only, and is voluntary
for physical health services:

a. — a.vi.

b. individuals under the age of 21 who are
otherwise eligible for Medicaid, and who are listed on the DHH

Office for Citizens with Developmental Disabilities’ request for

services registry and not enrolled in the 421-CMO. These

children are identified as Chisholm class members:
B.1.b.i. - I.
AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.
HISTORICAL NOTE: Promulgated by the Department of Health
and Hospitals, Bureau of Health Services Financing, LR 37:1573
(June 2011), amended LR 40:310 (February 2014), LR 40:1096 (June

2014), LR 40:2258 (November 2014), LR 41:929 (May 2015), LR



41:2363 (November 2015), LR 42:754 (May 2016), amended by the
Department of Health, Bureau of Health Services Financing, LR
42:1522 (September 2016), LR 43:663 (April 2017), LR 43:1553
(August 2017), LR 44:1253 (July 2018), LR 47:

Part III. Eligibility
Subpart 3. Eligibility Groups and Factors

Chapter 23. Eligibility Groups and Medicaid Programs
§2331. Act 421 Children’s Medicaid Option (TEFRA/Katie
Beckett)
A. General Provisions
1. Pursuant to section 1902 (e) (3) of the Social

Security Act the state may extend Medicaid eligibility to

certain children living in the community, who require the level

of care provided in an institution, and who would be eligible

for Medicaid if living in an institution.

2. Effective January 1, 2022, the department

implements the Act 421 Children’s Medicaid Option (421-CMO)

program to provide Medicaid State Plan services to children with

disabilities who meet the eligibility criteria set forth in this

Section, despite parental or household income and resources that

would otherwise exclude them from Medicaid eligibility.

B. FEligibility Requirements. In order to qualify for the

421-CMO program, an individual must meet both programmatic and

clinical eligibility requirements set forth herein.




"l. Programmatic Eligibility Requirements. In order

to be eligible for the 421-CMO program, an individual must meet

all of the following criteria:

a. is 18 years of age or younger (under 19
years of age);

b. is a U.S. citizen or qualified non-citizen;

C. is a Louisiana resident;

d. has or has applied for a Social Security
Number;

e. has countable resources that are equal to or

less than the resource limits for the Supplemental Security

Income (SSI) program;

i. only the applicant/421-CMO enrollee’s

resources shall be considered in determining eligibility for the

421-CMO program;

f. has countable income equal to or less than

the special income level for long-term care services (nursing

facility, ICF/IID, and home and community-based services);

i. only the applicant/421-CMO enrollee’s

income shall be considered in determining eligibility for the

421-CMO program;

g. has care needs that can be safely met at

home at a lower cost than the cost of services provided in an

institutional setting; and




h. is not otherwise eligible for Medicaid or

CHIP.

2. Clinical Eligibility Requirements. In order to

be eligible for the 421-CMO program, an individual must meet all

of the following criteria:

a. qualifies as a disabled individual under

section 1614 (a) of the Social Security Act;

b. requires a level of care, assessed on an

annual basis, provided in an intermediate care facility for

individuals with intellectual disabilities (ICF/IID), a nursing

facility, or a hospital;

i. an individual meets ICF/IID level of

care when he/she:

(a) . has obtained a statement of

approval from the Office for Citizens with Developmental

Disabilities or its designee, confirming that he/she has a

developmental disability as defined in R.S. 28:451.2; and

(b) . meets the requirements for active

treatment of a developmental disability under the supervision of

a qualified developmental disability professional, as prescribed

on Form 90-L;

ii. an individual meets nursing facility

level of care when he/she demonstrates one of the following two




standards, assessed in accordance with the Act 421 children’s

Medicaid option assessment tool:

(a) . Standard I

(i) . the need for skilled nursing

and/or therapeutic interventions on a regular and sustained

basis; and

(11) . substantial functional

limitations as compared to same age peer group in two of the

following areas: learning, communication, self-care, mobility,

social competency, money management (for children 18 and older),

work, and meal preparation;

(b) . Standard II

(1) . substantial functional

limitations as compared to same age peer group in four of the

following areas: learning, communication, self-care, mobility,

social competency, money management (for children 18 and older),

work, and meal preparation;

iii. an individual meets hospital level of

care when he/she demonstrates the following, assessed in

accordance with the Act 421 children’s Medicaid Option

assessment tool:

(a) . the need for frequent and complex

medical care that requires the use of equipment to prevent life-




threatening situations, with skilled medical care required

multiple times during each 24-hour period;

(b) . the need for complex skilled

medical interventions that are expected to persist for at least

six months; and

(c). an overall health condition that

is highly unstable and presents constant potential for

complications or rapid deterioration, with the result that

he/she requires continuous assessment by professional nurses,

parents, or other properly instructed individuals, in order to

detect unstable and life-threatening conditions and respond

promptly with appropriate care.

C. Ineligibility for Services

1. 421-CMO enrollees shall be terminated from the

421-CMO program if admitted to an ICF/IID, nursing facility, or

hospital without the intent to return to 421-CMO services.

a. A 421-CMO enrollee is deemed to intend to

return to 421-CMO services when documentation is received from

the treating physician that the admission is temporary and shall

not exceed 90 days

b. The 421-CMO enrollee will be discharged from

the 421-CMO program on the ninety-first day after admission if

the 421-CMO enrollee is still in the ICF/IID, nursing facility,

or hospital.




Cost Effectiveness

each 421-CMO enrollee’s

On an annual basis,

expenditures will be measured against the average cost of care

in an institution that corresponds to his/her level of care

to ensure that home

nursing facility)

ICF/IID,

hospital,

(1i.e.

and community-based care is more cost effective than

institutional care.

Promulgated in accordance with R.S.

AUTHORITY NOTE

and Title XIX of the Social Security

977.21-977.25,

46

:254,

36

Act.

Promulgated by the Department of

HISTORICAL NOTE

Bureau of Health Services Financing, LR 47

Health,

1115 Demonstration Waivers
Act 421 Children’s Medicaid Option

Part XXII.

Subpart 9.

General Provisions

Chapter 81.

Purpose

§8101.
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Act.
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Promulgated in accordance with R.S.

AUTHORITY NOTE

and Title XIX of the Social Security

977.21-977.25,

46
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AUTHORITY NOTE: Promulgated in accordance with R.S.

36:254, 46:977.21-977.25, and Title XIX of the Social Security
Act.

HISTORICAL NOTE: Promulgated by the Department of
Health, Bureau of Health Services Financing and the Office for
Citizens with Developmental Disabilities, LR 46:1680 (December
2020), repromulgated LR 47:46 (January 2021), repealed LR 47:

Implementation of the provisions of this Rule may be
contingent upon the approval of the U.S. Department of Health
and Human Services, Centers for Medicare and Medicaid Services
(CMS), 1if it is determined that submission to CMS for review and
approval is required.

Family Impact Statement

In compliance with Act 1183 of the 1999 Regular Session of
the Louisiana Legislature, the impact of this proposed Rule on
the family has been considered. It is anticipated that this
proposed Rule will have a positive impact on family functioning,
stability and autonomy as described in R.S. 49:972 as it will
provide access to Medicaid services for qualified children with
disabilities.

Poverty Impact Statement
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In compliance with Act 854 of the 2012 Regular Session of
the Louisiana Legislature, the poverty impact of this proposed
Rule has been considered. It is anticipated that this proposed
Rule will have positive impact on child, individual, or family
poverty in relation to individual or community asset development
as described in R.S. 49:973 as it provides access to Medicaid
services for qualified children with disabilities.

Small Business Analysis

In compliance with Act 820 of the 2008 Regular Session of
the Louisiana Legislature, the economic impact of this proposed
Rule on small businesses has been considered. It is anticipated
that this proposed Rule may have a positive impact on small
businesses, as described in R.S. 49:965.2 et seq., since it
permits Medicaid reimbursement for the provision of services to
qualified children with disabilities.

Provider Impact Statement

In compliance with House Concurrent Resolution (HCR) 170 of
the 2014 Regular Session of the Louisiana Legislature, the
provider impact of this proposed Rule has been considered. It is
anticipated that this proposed Rule will have no impact on the
staffing level requirements or qualifications required to
provide the same level of service, but may reduce the total
direct and indirect cost to the provider to provide the same

level of service, and may enhance the provider’s ability to
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provide the same level of service as described in HCR 170 since
this proposed Rule permits Medicaid reimbursement for the
provision of services to qualified children with disabilities.
Public Comments

Interested persons may submit written comments to Patrick
Gillies, Bureau of Health Services Financing, P.O. Box 91030,
Baton Rouge, LA 70821-9030. Mr. Gillies is responsible for
responding to inquiries regarding this proposed Rule. The
deadline for submitting written comments is at 4:30 p.m. on
October 30, 2021.

Public Hearing

Interested persons may submit a written request to conduct
a public hearing by U.S. mail to the Office of the Secretary
ATTN: LDH Rulemaking Coordinator, Post Office Box 629, Baton
Rouge, LA 70821-0629; however, such request must be received no
later than 4:30 p.m. on October 12, 2021. If the criteria set
forth in R.S. 49:953(A) (2) (a) are satisfied, LDH will conduct a
public hearing at 9:30 a.m. on October 28, 2021 in Room 118 of
the Bienville Building, which is located at 628 North Fourth
Street, Baton Rouge, LA. To confirm whether or not a public
hearing will be held, interested persons should first call Allen
Enger at (225) 342-1342 after October 12, 2021. If a public
hearing is to be held, all interested persons are invited to

attend and present data, views, comments, or arguments, orally
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or in writing. In the event of a hearing, parking is available
to the public in the Galvez Parking Garage, which is located
between North Sixth and North Fifth/North and Main Streets
(cater-corner from the Bienville Building). Validated parking
for the Galvez Garage may be available to public hearing
attendees when the parking ticket is presented to LDH staff at
the hearing.

Dr. Courtney N. Phillips

Secretary
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