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State of Lounisiana

Louisiana Department of Health
Office of the Secretary

March 10, 2023

Via Statutorily Prescribed Email

To: The Honorable Fred H. Mills, Jr., Chairman, Senate Health & Welfare Committee
The Honorable Larry Bagley, Chairman, House Health & Welfare Committee

From: Dr. Courtney N. Phillips
Secretary '

Re:  Second Report to LAC 50:1.2101 and 2105 - Dental Benefits Prepaid Ambulatory
Health Plan

Pursuant to the Louisiana Administrative Procedure Act, the Louisiana Department of
Health, Bureau of Health Services Financing, submits its second report regarding the
Dental Benefits Prepaid Ambulatory Health Plan, LAC 50:1.2101 and 2105.

A Notice of Intent on the proposed amendments was published in the January 20, 2023
issue of the Louisiana Register (LR 49:95). No written comments were received and there
was no request for a public hearing were received during the notice period. Because there
were no requests for a public hearing, one was not held for these proposed amendments.
Additionally, no substantive changes were made to the proposed amendments since the
report provide for in R.S. 49:966B-C was submitted.

Unless otherwise directed, the Department anticipates adopting the January 20, 2023,
Notice of Intent when it is published as a final rule in the April 20, 2023, issue of the
Louisiana Register.

Please contact Kevin Guillory, Kevin.Guillory(@la.gov, if you have any questions or
require additional information about this matter.

Cc: Tara LeBlanc, Medicaid Director, LDH
Kolynda Parker, Medicaid Deputy Director, LDH
Brandon Bueche, Medicaid Program Manager, LDH
Veronica Dent, Medicaid Program Manager, LDH
Bethany Blackson, Legislative Liaison, LDH
Catherine Brindley, Editor, Louisiana Register, Office of the State Register

Bienville Building = 628 N. Fourth 5t. « P.0.Box 629 = Baton Rouge, Louisiana 70821-0629
Phone: (225) 342-9500 = Fax: {225) 342-5568 « www.ldhla.gov

An Equal Opportunity Employer
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NOTICE OF INTENT

Department of Health
Bureau of Health Services Financing

Dental Benefits Prepaid Ambulatory Health Plan
(LAC 50:1.2101 and 2105)

The Department of Health, Bureau of Health Services
Financing proposes to amend LAC 50:1.2101 and §2105 in
the Medical Assistance Program as authorized by R.S.
36:254 and pursuant to Title XI1X of the Social Security Act.
This proposed Rule is promulgated in accordance with the
provisions of the Administrative Procedure Act, R.S. 49:950
et seq.

Act 366 of the 2022 Regular Session of the Louisiana
Legislature directed the Department of Health to provide
comprehensive coverage in the Medical Assistance Program
for dental care for Medicaid. beneficiaries age 21 or older
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who reside in intermediate care facilities for individuals with
intelicctual disabilities (ICFs/IID). In compliance with Act
366, the Department of Health, Bureau of Health Services
Financing proposes to amend the provisions governing the
dental benefits prepaid ambulatory health plan in order to
allow Medicaid beneficiaries age 21 or older who reside in
ICFsHID to receive dental services administered by a dental
benefits plan manager.
Title 50
PUBLIC HEALTH—MEDICAL ASSISTANCE
Part I. Administration
Subpart 3. Managed Care for Physical and Behavioral

Health
Dental Benefits Prepaid Ambulatory
Health Plan
§2101. General Provisions

A L.

B. All Medicaid beneficiaries will receive dental services
administered by a dental benefit plan manager {DBPM).

l. The number of DBPMs shall be no more than
required to meet the Medicaid enrollee capacity
requirements and ensure choice for Medicaid beneficiaries.

AUTHORITY NOTE:  Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICALNOTE: Promulgated by the Department of
Health and Hospitals. Bureau of Health Services Financing. LR
40:784 (April 2014). amended by the Depariment of Iealth.
Bureau of Health Services Financing. LR 46:1227 (September
2020). LR 49:

§2105. Prepaid Ambulatory Health Plan
Responsibilities

A -AS5. .

B. The department will contract with an enrollment
broker who will be responsible for the enrollment and
disenrolliment process for DBPM participants. The
enrollment broker shall be:

1. the primary contact for beneficiaries regarding the
DBPM enrollment and disenrollment process. and shall
assist the beneficiary to enroll in a DBPM:

2. the only authorized entity, other than the
department, to assist a beneficiary in the selection of a
DBPM; and

B3.-N...

O. A DBPM shall be responsible for conducting routine
provider monitoring to ensure;

. continued access to dental care for eligible
Medicaid beneficiaries; and

2. compliance with departmental
requirements.

P.-U.2

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals. Bureau of Health Services Financing. LR
40:784 (April 2014), amended by the Department of Health.
Bureau of Health Services Financing. LR 46:1228 (September
2020). LR 49:

Implementation of the provisions of this Rule may be
contingent upon the approval of the U.S. Department of

Chapter 21.

and contract
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Health and Human Services, Centers for Medicare and
Medicaid Services (CMS), if it is determined that
submission to CMS for review and approval is required.
Family Impact Statement
In compliance with Act 1183 of the 1999 Regular Session
of the Louisiana Legislature. the impact of this proposed
Rule on the family has been considered. It is anticipated that
this proposed Rule will have a positive impact on family
functioning. stability and autonomy as described in R.S.
49:972, since it assures access to Medicaid covered dental
services for adult beneficiaries residing in intermediate care
facilities for individuals with intellectual disabilities.
Poverty Impact Statement
In compliance with Act 854 of the 2012 Regular Session
of the Louisiana Legislature. the poverty impact of this
proposed Rule has been considered. 1t is anticipated that this
proposed Rule will have a positive impact on child.
individual, or family poverty in relation to individual or
community asset development as described in R.S. 49:973,
as it assures access to Medicaid covered dental services for
adult beneficiaries residing in intermediate care facilities for
individuals with intellectual disabilities.
Small Business Analysis
In compliance with the Small Business Protection Act, the
economic impact of this proposed Rule on small businesses
has been considered. It is anticipated that this proposed Rule
will have no impact on small businesses.
Provider Impact Statement
In compliance with House Concurrent Resolution {(HCR)
170 of the 2014 Regular Session of the Louisiana
Legislature, the provider impact of this proposed Rule has
been considered. [t is anticipated that this proposed Rule will
have no impact on the staffing level requirements or
qualifications required to provide the same level of service.
no direct or indirect cost 10 the provider to provide the same
level of service, and will have no impact on the provider’s
ability to provide the same level of service as described in
HCR 1 70.
Public Comments
Interested persons may submit written comments to Tara
A. LeBlanc, Bureau of Health Services Financing, P.O. Box
91030, Baton Rouge, LA 70821-9030. Ms. LeBlanc is
responsible for responding to inquiries regarding this
proposed Rule. The deadline for submitting written
comments is at 4,30 p.m. on March i, 2023.
Pubiic Hearing
Interested persons may submit a written request to
conduct a public hearing by U.S. mail to the Office of the
Secretary ATTN: LDH Rulemaking Coordinator, Post Qffice
Box 629. Baton Rouge, LA 70821-0629: however, such
request must be received no fater than 4:30 p.m. on February
9, 2023. 1f the criteria set forth in R.S. 49:953(A}2)(a) are
satisfied, LDH will conduct a public hearing at 9:30 a.m. on
February 28, 2023 in Room 118 of the Bienville Building,
which is located at 628 North Fourth Street, Baton Rouge,
LA. To confirm whether or not a public hearing wilt be held,
interested persons shouid first calt Allen Enger at (225) 342-
1342 after February 9, 2023. If a public hearing is to be held,



all interested persons are invited to attend and present data,
views, comments, or arguments, orally or in writing, In the
event of a hearing, parking is available to the public in the
Galvez Parking Garage, which is located between North
Sixth and North Fifth/North and Main Streets (cater-corner
from the Bienville Building). Validated parking for the
(Galvez Garage may be available to public hearing attendees
when the parking ticket is presented to LDH staff at the
hearing.

Dr. Courtney N. Phillips
Secretary

FISCAL AND ECONOMIC IMPACT STATEMENT
FOR ADMINISTRATIVE RULES
RULE TITLE: Dental Benefits Prepaid
Ambulatory Health Plan

. ESTIMATED [IMPLEMENTATION COSTS (SAVINGS) TO
STATE OR LOCAL GOVERNMENT UNITS (Summary)

It 15 anticipated that implementation of this proposed rule
will have no programmatic fiscal impact to the state other than
the cost of promulgation for FY 22-23. 1t is anticipated that
$648 (3324 SGF and $324 FED) will be expended in FY 22-23
for the state’s administrative expense for promulgation of this
proposed rule and the final rule,

il. ESTIMATED EFFECT ON REVENUE COLLECTIONS OF STATE
OR LOCAL GOVERNMENTAL UNITS (Summary)

It is anticipated that the implementation of this proposed
rule will have no effect on revenue collections other than the
federal share of the promulgation costs for FY 22-23. [t is
anticipated that $324 will be collected in FY 22-23 for the
federal share of the expense for promulgation of this proposed
rule and the final rule.

. ESTIMATED COSTS AND/OR ECONOMIC BENEFITS TO
DIRECTLY AFFECTED PERSONS. SMALL BUSINESSES. OR
NONGOVERNMENTAL GROUPS (Summary)

This proposed rule amends the provisions governing the
dental benefits prepaid ambulatory health plan in order to allow
Medicaid beneficiaries age 21 or older who reside in
intermediate care facilities for individuals with intellectual
disabilities (ICFs/1ID} to receive dental services administered
by a dental benefits plan manager (DBPM), in compliance with
Act 366 of the 2022 Regular Session of the Louisiana
Legislature. This proposed rule will allow adult Medicaid
beneficiaries who are residents of ICFs/[ID 1o receive dental
services through a DBPM instead of fee-for-service Medicaid.
[t is anticipated that implementation of this proposed rule will
not result in costs or benefits to providers of dental services in
FY 22-23. FY 23-24, and FY 24-25.

V. ESTIMATED EFFECT ON COMPETITION AND EMPLOYMENT
{Summary)

This rule has no known effect on competition and
employment.

Tara A. LeBlanc Alan M., Boxberger
Medicaid Executive Director Interim Legislative Fiscal Officer
23014052 Legislative Fiscal Office
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Dr. Courtney N. Phillips
SHCRITARY

State of Louigiana

Louisiana Department of Health
Office of the Secretary

March 10, 2023

Via Statutorily Prescribed Email

To:

From:

Re:

Second Report to LAC 50:XXI.Chapter 29

Waivers Adult Day Health Care Waiver — Direct Support Worker Wages and Bonus
Payments

Dr. Courtney N. Phillips M
Secretary

and Community-Based Services

Pursuant to the Louisiana Administrative Procedure Act, the Louisiana Department of
Health, Bureau of Health Services Financing, submits its second report regarding the
Home and Community-Based Services Waivers Adult Day Health Care Waiver - Direct
Support Worker Wages and Bonus Payments, LAC 50:XX1.Chapter 29.

A Notice of Intent (NOI) on the proposed amendments was published in the September 20, 2022
issue of the Louisiana Register (LR 48:2416). Substantive changes were made to the September
20, 2022 NOI due to public comments and LDH published a Potpourri notice in the January 20,
2023 issue of the Louisiana Register (LR 49:180) noting the substantive changes to the NOI, and

a public hearing was conducted concerning the substantive changes on February 28, 2023, as noted
in the Potpourni,

Unless otherwise directed, the Department anticipates adopting the September 20, 2022 NOI as
amended by the Potpourri published in the January 20, 2023 Potpourri, when it is published as a
final rule in the April 20, 2023, issue of the Louisiana Register.

Please contact Layne Janet, Lavne.Janet(@la.gov, if you have any questions or require additional
information about this matter.

Cc:

Tara LeBlanc, Medicaid Director, LDH

Melinda Richard, OAAS Assistant Secretary, LDH

Kirsten Clebert, LDH OAAS Policy Division Director

Brian Bennett, LDH Medicaid Program Manager

Veronica Dent, Medicaid Program Manager, LDH

Bethany Blackson, Legislative Liaison, LDH

Catherine Brindley, Editor, Louisiana Register, Office of the State Register

Bienville Building = 628 N. Fourth St. = P.O.Box 629 = Baton Rouge, Louisiana 70821-0629
Phone: (225) 342-9500 « Fax: (225) 342-5568 = www.ldh.la.gov

An Equal Opportunity Emplover



NOTICE OF INTENT

Department of Health
Bureau of Health Services Financing
and
Office of Aging and Adult Services

Home and Community-Based Services Waivers
Adult Day Health Care Waiver
Direct Support Worker Wages and Bonus Payments
(LAC 50:XX1.Chapter 29)

The Department of Health, Bureau of Health Services
Financing and the Office of Aging and Adult Services
propose to adopt LAC 50:XX1.Chapter 29 in the Medical
Assistance Program as authorized by R.S. 36:254 and
pursuant to Title XIX of the Social Security Act. This
proposed Rule is promulgated in accordance with the
provisions of the Administrative Procedure Act, R.S. 49:950
etseq.

House Concurrent Resolution 127 (HCR 127) of the 2021
Regular Session of the Louisiana Legislature requested the
department make adjustments in the state Medicaid budget
for the purpose of increasing funding more equitably to
providers throughout the disabilities services system. The
U.S. Department of Health and Human Services, Centers for
Medicare and Medicaid Services (CMS) approved the use of
bonus payments for agencies providing adult day health care
(ADHC) services to home and community-based services
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waiver participants under section 9817 of the American
Rescue Plan.

In compliance with HCR 127, the Department of Health,
Bureau of Health Services Financing and the Office for
Aging and Adult Services promulgated an Emergency Rule
which adopted provisions governing reimbursement in the
Adult Day Health Care (ADHC) Waiver in order to establish
a direct wage floor and workforce retention bonus payments
for direct support workers at ADHC centers along with audit
procedures and sanctions (Louisianag Register, Volume 48,
Number 8). This proposed Rule is being promulgated to
continue the provisions of the July 31, 2022 Emergency
Rule.

Title 50
PUBLIC HEALTH—MEDICAL ASSISTANCE
Part XX1. Home and Community-Based Services

Waivers
Subpart 3. Adult Day Health Care Waiver
Chapter 29.  Reimbursement

§2901. Adult Day Health Care (ADHC) Direct Support
Worker Wages, Other Benefits, and Workforce
Retention Bonus Payments

A. Establishment of ADHC Direct Support Worker Wage

Floor and Other Benefits

1. ADHC providers that were providing ADHC
services on or after October 1, 2021 and employing ADHC
direct support workers will receive a rate increase. The
ADHC reimbursement rates shall be rebased resulting in an
average increase of $4.31 per hour (rates differ based on
facility specific transportation rate).

2. For direct support workers employed at the ADHC
centers on or after October 1, 2021, 70 percent of the ADHC
provider rate increases shali be passed directly to the ADHC
direct support workers in the form of a minimum wage floor
of $9 per hour and in other wage and non-wage benefits,

3.  All ADHC providers affected by this rate increase
shall be subject to passing 70 percent of their rate increases
directly to the ADHC direct support worker in various
forms. These forms include a minimum wage floor of $9 per
hour and wage and non-wage benefits. This wage floor and
wage and non-wage benefits are effective for all affected
ADHC direct support workers of any working status,
whether full-time or part-time,

4, The ADHC provider rate increases, wage floor,
and/or wage and non-wage benefits will end March 31, 2025
or when the state’s funding authorized under section 9817 of
the American Rescue Plan Act of 2021 (Pub. L. No, 117-
002) is exhausted.

5. The Department of Health (LDH) reserves the right
to adjust the ADHC direct support worker wage floor and/or
wage and non-wage benefits as needed through appropriate
rulemaking promulgation consistent with the Administrative
Procedure Act.

B. Establishment of Direct Support Worker Workforce

Retention Bonus Payments

1. ADHC providers providing services on or after
April 1, 2021 shall receive bonus payments of $150 per
month for each ADHC direct support worker that worked
with participants for that month, These payments will remain
in effect for each month thereafier that the ADHC direct
support worker works with participants and is still employed
with that agency.



2. The ADHC direct support worker providing
services on or after April 1. 2021 that worked with
participants must receive at least $125 of this $150 monthly
bonus payment paid to the provider, This bonus payment is
effective for all affected ADHC direct support workers of
any working status. whether full-time or part-time.

3. Bonus payments will end March 31, 2025 or when
the state’s funding authorized under section 9817 of the
American Rescue Plan Act of 2021 (Pub. L. No. 117-002) is
exhausted.

4. LDH reserves the right to adjust the amount of the
bonus payments paid to the direct support worker as needed
through appropriate rulemaking promulgation consistent
with the Administrative Procedure Act.

C. Audit Procedures for ADHC Direct Support Worker
Wage Floor, Other Benefits, and Workforce Retention Bonus
Payments

1. The wage enhancements, wage and non-wage
benefits and bonus payments reimbursed to ADHC providers
shall be subject to audit by LDH.

2, ADHC providers shall provide w LDH or its
representative all requested documentation to verify that
they are in compliance with the ADHC direct support worker
wage floor, wage and non-wage benefits and/or bonus
payments,

3. This documentation may include, but is not limited
to. payroll records, wage and salary sheets, check stubs,
copies of unemployment insurance files, etc,

4. ADHC providers shall produce the requested
documentation upon request and within the timeframe
provided by LDH.

5. Non-compliance or failure to demonstrate that the
wage enhancement, wage and non-wage benefits and bonus
paymenis were paid directly to ADHC direct support
workers may result in the following:

a. sanctions; or

b. disenrollment from the Medicaid Program.

D. Sanctions for ADHC Direct Support Worker Wage
Floor, Other Benefits and Workforce Retention Bonus
Payments

1. The ADHC provider will be subject to sanctions or
penalties for failure to comply with this Rule or with
requests issued by LDH pursuant to this Rule. The severity
of such action will depend on the following factors:

a. failure to pass 70 percent of the ADHC provider
rate increases directly to the ADHC direct support workers
in the form of a floor minimum of $9 per hour and in other
wage and non-wage benefits and/or the $125 monthly bonus
payments;

b. the number of employees identified that the
ADHC provider has not passed 70 percent of the ADHC
provider rate increases directly to the ADHC direct support
workers in the form of a floor minimum of $9 per hour and
in other wage and non-wage benefits and/or the $125
monthly bonus payments;

c. the persistent failure to not pass 70 percent of the
ADHC provider rate increases directly to the ADHC direct
support workers in the form of a floor minimum of $9 per
hour and in other wage and non-wage benefits and/or the
$125 monthly bonus payments: or

2417

d. failure to provide LDH with any requested
documentation or information related to or for the purpose of
verifying compliance with this Rule.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XI1X ol the Social Security Act.

HISTORICAL NOTE: Promulgated by 1the Department of
Health. Bureau of Health Services Financing and the OfYice of
Aging and Adult Services. LR 18:

Implementation of the provisions of this Rule may be
contingent upon the approval of the U.S. Department of
Health and Human Services, Centers for Medicare and
Medicaid Services (CMS). if it is determined that
submission to CMS for review and approval is required.

Family Impact Statement

In compliance with Act 1183 of the 1999 Regular Session
of the Louisiana Legislature. the impact of this proposed
Rule on the family has been considered. It is anticipated that
this proposed Rule will have a positive impact on family
functioning. stability and autonomy as described in R.S.
49:972 by ensuring continued provider participation in the
Medicaid Program.

Poverty Impact Statement

In compliance with Act 854 of the 2012 Regular Session
of the Louisiana Legislature, the poverty impact of this
proposed Rule has been considered. It is anticipated that this
proposed Rule will have no impact on child, individual, or
family poverty in relation to individual or community asset
development as described in R.S. 49:973.

Small Business Analysis

In compliance with the Small Business Protection Act, the
economic impact of this proposed Rule on small businesses
has been considered. [t is anticipated that this proposed Rule
will have a positive impact on small businesses.

Provider Impact Statement

In compliance with House Concurrent Resolution (HCR)
170 of the 2014 Regular Session of the Louisiana
Legislature, the provider impact of this proposed Rule has
been considered. It is anticipated that this proposed Rule will
have no impact on the staffing level requirements or
qualifications required to provide the same level of service,
but may reduce the total direct and indirect cost to the
provider to provide the same level of service, and may
enhance the provider’s ability 1o provide the same level of
service as described in HCR 170, since this proposed Rule
increases payments to providers for the services they already
render.

Public Comments

Interested persons may submit written comments to Tara
A. LeBlanc, Bureau of Health Services Financing, P.O. Box
21030, Baton Rouge. LA 70821-9030. Ms. LeBlanc is
responsible for responding to inquiries regarding this
proposed Rule. The deadline for submitting written
comments is at 4:30 p.m. on October 31, 2022,

Public Hearing

Interested persons may submit a written request to
conduct a public hearing by U.S. mail to the Office of the
Secretary ATTN: LDH Rulemaking Coordinator, Post Office
Box 629, Baton Rouge, LA 70821-0629; however, such
request must be received no later than 4:30 p.m. on Ociober
10, 2022. If the criteria set forth in R.S. 49:953(A)(2)(a) are
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satisfied, LDH will conduct a public hearing at 9:30 a.m. on
October 27, 2022 in Room 118 of the Bienville Building,
which is located at 628 North Fourth Street, Baton Rouge,
LA. To confirm whether or not a public hearing will be held,
interested persons should first call Allen Enger at (225) 342-
1342 after October 10, 2022. [f a public hearing is 10 be
held. all interested persons are invited to attend and present
data, views, comments, or arguments, orally or in writing. In
the event of a hearing. parking is available to the public in
the Galvez Parking Garage, which is located between Nerth
Sixth and North Fifth/North and Main Streets (cater-corner
from the Bienville Building). Validated parking for the
Galvez Garage may be available 1o public hearing attendees
when the parking ticket is presented to LDH staff at the
hearing.

Dr. Courtney N. Phillips
Secretary

FISCAL AND ECONOMIC IMPACT STATEMENT
FOR ADMINISTRATIVE RULES
RULE TITLE: Heme and Community-Based Service
Waivers—Adult Day Health Care Waiver
Direct Support Worker Wages and Bonus Payments

. ESTIMATED [MPLEMENTATION COSTS (SAVINGSY TO
STATE OR LOCAL GOVERNMENT UNITS (Summary)

It is anticipated that implementation of this proposed rule
will result in estimated programmatic costs of approximately
$127.349 for FY 22-23 and $51.943 for FY 23-24. It is
anticipated that $972 (3486 SGF and $486 FED) will be
expended in FY 22-23 for the state's administrative expense for
promulgation of this proposed and final rule.

I ESTIMATED EFFECT ON REVENUE COLLECTIONS OF STATE
OR LOCAL GOVERNMENTAL UNITS (Summary )

It is anticipated that implementation of this proposed rule
will increase federal revenue collections by approximateh
$283.123 for FY 22-23 and $105.557 for FY 23.24, It is
anticipated that 3486 will be collected for the federal share of
the expense for promulgation of the proposed and final rule.

lll. ESTIMATED COSTS AND/OR ECONOMIC BENEFITS TO
DIRECTLY AFFECTED PERSONS OR NONGOVERNMENTAL
GROUPS (Summary)

This proposed rule continues the provisions of the July 31.
2022 Emergency Rule. which established a wage floor and
workforce retention bonus payments in the Adult Day Health
Care {ADHC) Waiver for direct support workers at ADHC
centers. along with audit procedures and sanctions. The
proposed rule complies with HCR 127 of the 2021 Regular
Session of the Louisiana Legislaure and with CMS
requirements for the use of bonus payments under Section 9817
of the American Rescue Plan Act of 2021. These increased
payments will ensure that ADHC providers continue rendering
services to waiver participants in the Medicaid Program.
Implementation of this proposed rule is anticipated to increase
expenditures for ADHC waiver services by approximately
$409.500 for FY 22-23 and $157.500 for FY 23-24.

IV. ESTIMATED EFFECT ON COMPETITION AND EMPLOYMENT

(Summary}
This rule has no known effect on competition and
employment,
Tara A. LeBlanc Alan M. Boxberger
Medicaid Executive Director Interim Legislative Fiscal Officer
22094042 Legislative Fiscal Office
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POTPOURRI

Department of Health
Bureau of Health Services Financing
and
Office of Aging and Adult Services

Public Hearing—Substantive Changes to Proposed Rule
Home and Community-Based Services Waivers
Adult Day Health Care Waiver
Direct Support Worker Wages and Bonus Payments
(LAC 50:XX1.2901)

In accordance with the provisions of the Administrative
Procedure Act, R.S. 49:950 ¢t seq., the Department of
Health, Bureau of Health Services Financing and the Office
of Aging and Adult Services published a Notice of Intent in
the September 20, 2022 edition of the Lowisiana Register
(LR 48:2416-2418) to adopt LAC 50:XX1.Chapter 29 as
authorized by R.S. 36:254 and pursuant to Title X1X of the
Social Security Act. This Notice of Intent proposed to
continue the provisions of the July 31, 2022 Emergency Rule
which adopted provisions governing reimbursement in the
Adult Day Health Care (ADHC) Waiver in order to establish
a direct wage floor and workforce bonus payments for direct
support workers at ADHC centers along with audit
procedures and sanctions. Upon further discussion with
various stakeholders, the department has determined that
revisions are necessary to the provisions governing the
bonus payments approved by the U.S. Department of Health
and Human Services, Centers for Medicare and Medicaid
Services (CMS) under section 9817 of the American Rescue
Plan Act of 2021.

Taken together, all of these revisions will closely align the
proposed Rule with the department’s original intent and the
concerns brought forth during subsequent discussions with
stakeholders relative to the Notice of Intent as originally
published.

Title 50
PUBLIC HEALTH—MEDICAL ASSISTANCE
Part XXI. Home and Community-Based Services
Waivers
Subpart 3. Adult Day Health Care Waiver
Chapter 29.  Reimbursement
§2901. Adult Day Health Care (ADHC) Direct Support
Worker Wages, Other Benefits, and Workforce
Bonus Payments

A.-AS.L

B. Establishment of Direct Support Worker Workforce
Bonus Payments

1. ADHC providers who provided services from April
1. 2021 to October 31, 2022 shall receive bonus payments of
$300 per month for each ADHC direct support worker that
worked with participants for those months,

Lowisiana Register Vol 49, No. 1 January 20, 2023

2. The ADHC direct support worker who provided
services from April 1, 2021 to October 31, 2022 to
participants must receive at least $250 of this $300 monthly
bonus payment paid to the provider. This bonus payment is
effective for all affected ADHC direct support workers of
any working status. whether full-time or part-time.

3.-4. Repealed.

C. Audit Procedures for ADHC Direct Suppert Worker
Wage Floor, Other Benefits, and Workforce Bonus Payments

1.-5b ..

D. Sanctions for ADHC Direct Support Worker Wage
Floor, Other Benefits and Workforce Bonus Payments

..

a. failure to pass 70 percent of the ADHC provider
rate increases directly to the ADHC direct support workers
in the form of a flcor minimum of $9 per hour and in other
wage and non-wage benefits and/or the $250 monthly bonus
payments:

b. the number of employees identified that the
ADHC provider has not passed 70 percent of the ADHC
provider rate increases directly to the ADHC direct support
workers in the form of a floor minimum of $9 per hour and
in other wage and non-wage benefits and/or the $250
monthly bonus payments;

c. the persistent failure to not pass 70 percent of the
ADHC provider rate increases directly to the ADHC ditect
support workers in the form of a floor minimum of $9 per
hour and in other wage and non-wage benefits and/or the
$250 monthly bonus payments; or

d. .

AUTHORITY NOTE:  Pronulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Depariment of
Health. Burcau of Health Services Financing and the Office of
Aging and Adult Services. LR 49:

Implementation of the provisions of this Rule may be
contingent upon the approval of the U.S. Department of
Health and Human Services, Centers for Medicare and
Medicaid Services (CMS). if it is determined that
submission to CMS for review and approval is required.

Interested persons may submit written comments 1o Tara
A. LeBlanc, Bureau of Health Services Financing, P.O. Box
91030, Baton Rouge, LA 70821-9030. Ms. LeBlanc is
responsible for responding to inquiries regarding these
substantive changes to the proposed Rule. A public hearing
on the substantive changes to the proposed Rule is scheduled
for Tuesday, February 28, 2023 at 9:30 a.n. in Room 118,
Bienville Building, 628 North Fourth Street. Baton Rouge,
LA. At that time all interested persons will be afforded an
opportunity to submit data, views or arguments either orally
or in writing, The deadline for receipt of all written
comments is 4:30 p.m., March 1, 2023,

Dr. Courtney N. Phillips

Secretary
13015058



John Bel Edwards

Dr. Courtney N. Phillips
GOVERNOR

SECRETARY

State of Louisiana

Louisiana Department of Health
Bureau of Health Services Financing

PUBLIC HEARING CERTIFICATION
February 28, 2023
9:30 a.m.

RE: Public Hearing — Substantive Changes to Proposed Rule
Home and Community-Based Services Waivers
Adult Day Health Care Waiver
Direct Support Worker Wages and Bonus Payments
Docket #02282023-02
Department of Health
State of Louisiana

CERTIFICATION
In accordance with LA R.S. 49:950 et seq., the attached public hearing agenda, together with one

digital recording of the public hearing conducted on February 28, 2023 in Baton Rouge,
Louisiana constitute the official record of the above-referenced public hearing.

Y=

Medicaid Policy and Compliance
Section

February 28,2023
Date

Bienville Building « 628 N.Fourth St. « P.0.Box 629 - Baton Rouge, Louisiana 70821-0629
Phone: (225) 342-9500 « Fax: (225) 342-5568 =« www.ldh.lagov

An Equal Opportunity Employer
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John Bel Edwards ; ) Dr. Courtney N. Phillips
GOVIERNOR vy SECRETARY

State of Louisiana

Louisiana Department of Health
Office of the Secretary

March 10, 2023

Via Statutorily Prescribed Email

To: The Honorable Fred H. Mills, Jr., Chairman, Senate Health & Welfare Committee
The Honorable Larry Bagley, Chai n, House Health & Welfare Committee

From: Dr. Courtney N. Phillips

Secretary
Re: Second Report to LAC 50:XXI1.Chapter e and Community-Based Services
Waivers — Community Choices Waiver — Direct Support Worker Wages and Bonus
Payments

Pursuant to the Louisiana Administrative Procedure Act, the Louisiana Department of

Health, Bureau of Health Services Financing, submits its second report regarding the

Home and Community-Based Services Waivers - Community Choices Waiver — Direct Support
Worker Wages and Bonus Payments, LAC 50:XXI.Chapter 9503.

A Notice of Intent (NOI) on the proposed amendments was published in the September 20, 2022
issue of the Louisiana Register (LR 48:2421). Substantive changes were made to the September
20, 2022 NOI due to public comments and LDH published a Potpourri notice in the January 20,
2023 issue of the Louisiana Register (LR 49:182) noting the substantive changes to the NOI, and
a public hearing was conducted concerning the substantive changes on February 28, 2023, as noted
in the Potpourri.

Unless otherwise directed, the Department anticipates adopting the September 20, 2022 NOI as
amended by the Potpourri published in the January 20, 2023 Potpourri, when it is published as a
final rule in the April 20, 2023, issue of the Louisiana Register.

Please contact Layne Janet, Layne.Janet{g!la.gov, if you have any questions or require additional
information about this matter.

Cc: Tara LeBlanc, Medicaid Director, LDH
Melinda Richard, OAAS Assistant Secretary, LDH
Kirsten Clebert, LDH OAAS Policy Division Director
Brian Bennett, LDH Medicaid Program Manager
Veronica Dent, Medicaid Program Manager, LDH
Bethany Blackson, Legislative Liaison, LDH
Catherine Brindley, Editor, Louisiana Register, Office of the State Register

Bienville Building =« 628 N, Fourth St. » P.O. Box 629 + Baton Rougc, Louisiana 70821-0629
Phone: (225) 342-9500 = Fax: (225) 342-5568 =« www.ldh.la.gov

An Equal Opportunity Employer



NOTICE OF INTENT

Department of Health
Bureau of Health Services Financing
and
Office of Aging and Aduit Services

Home and Community-Based Services Waivers
Community Choices Waiver
Direct Support/Service Worker Wages and Bonus Payments
{LAC 50:XX1.9503)

The Department of Health, Bureau of Health Services
Financing and the Office of Aging and Adult Services
propose to adopt LAC 50:XX1.9503 in the Medical
Assistance Program as authorized by R.S. 36:254 and
pursuant to Title XIX of the Social Security Act. This
proposed Rule is promulgated in accordance with the
provisions of the Administrative Procedure Act, R.S. 49:950
et seq.

House Concurrent Resolution 127 (HCR 127) of the 2021
Regular Session of the Louisiana Legislature requested the
department make adjustments in the state Medicaid budget
for the purpose of increasing funding more equitably to
providers throughout the disabilities services system. The
U.S. Department of Health and Human Services, Centers for
Medicare and Medicaid Services (CMS) approved the use of
bonus payments for agencies providing personal assistance
services to home and community-based services (HCBS)
waiver participants under section 9817 of the American
Rescue Plan.

In compliance with HCR 127, the Department of Health,
Bureau of Health Services Financing and the Office for
Aging and Adult Services promulgated an Emergency Rule
which adopted provisions governing reimbursement in the
Community Choices Waiver (CCW) in order to establish
wage floor and workforce retention bonus payments for
direct support workers and personal assistance service
providers along with audit procedures and sanctions
(Louisiana Register, Yolume 48, Number 8). This proposed
Rule is being promulgated to continue the provisions of the
July 31, 2022 Emergency Rule.

Title 50
PUBLIC HEALTH—MEDICAL ASSISTANCE
Part XX1. Home and Community-Based Services

Waivers
Subpart 7. Community Choices Waiver
Chapter95. Reimbursement

§9503. Direct Support/Service Worker Wages, Other
Benefits, and Workforce Retention Bonus
Payments

A. Establishment of Direct Suppor/Service Worker

Wage Floor and Other Benefits

1. Personal assistance service (PAS) providers that
were providing services on or after October 1, 2021 and
employing direct service workers (DSWs) will receive the
equivalent of a $5.50 per hour rate increase.

2. DSWs providing self-direction PAS on or after July
31, 2022 shall be paid a minimum wage floor of $9 per hour.

3. Adult day health care (ADHC) providers that were
providing ADHC services on or after October 1, 2021 and
employing ADHC direct support workers will receive a rate
increase. The ADHC reimbursement rates shall be rebased
resulting in an average increase of $4.31 per hour (rates
differ based on facility specific transportation rate).

4. All PAS and ADHC providers affected by this rate
increase shall be subject to passing 70 percent of their rate
increases directly to the direct support/service worker in
various forms. These forms include a minimum wage floor
of $9 per hour and other wage and non-wage benefits. This
wage floor and wage and non-wage benefits are effective for
all affected direct support/service workers of any working
status. whether full-time or part-time.

5. The rate increase, wage floor and/or wage and non-
wage benefits will end March 31, 2025 or when the state’s
funding authorized under section 9817 of the American
Rescue Plan Act of 2021 (Pub. L. No. 117-002) is exhausted.

6. The Department of Health (LDH) reserves the right
to adjust the direct support/service worker wage floor and/or
wage and non-wage benefits as needed through appropriate
rulemaking promulgation consistent with the Administrative
Procedure Act.

B. Establishment of Direct Support/Service Worker

Workforce Retention Bonus Payments

1. PAS and ADHC providers providing services on or
after April 1, 2021 shall receive bonus payments of $150 per
month for each direct support/service worker that worked
with participants for that month. These payments will remain
in effect for each month thereafter that the direct support
service worker works with participants and is still employed
with that agency.

2. The PAS and ADHC direct support/service workers
providing services on or after April 1, 2021 that worked with
participants must receive at least $125 of this $150 monthly
bonus payment paid to the provider. This bonus payment is
effective for all affected direct support/service workers of
any working status, whether full-time or part-time.

3. Bonus payments will end March 31, 2025 or when
the state’s funding authorized under section 9817 of the
American Rescue Plan Act of 2021 (Pub. L. No. 117-002) is
exhausted.

Louisiana Register Vol. 48, No. 9 September 20, 2022



4. LDH reserves the right to adjust the amount of the
bonus payments paid to the direct support/service worker as
needed through appropriate rulemaking promulgation
consistent with the Administrative Procedure Act.

C. Audit Procedures for Direct Support/Service Worker
Wage Floor, Other Benefits, and Workforce Retention Bonus
Payments

1. The wage enhancements, wage and non-wage
benefits and bonus payments reimbursed to providers shall
be subject to audit by LDH.

2. Providers shall provide to LDH or its representative
all requested documentation to verify that they are in
compliance with the direct support/service worker wage
floor, wage and non-wage benefits and/or bonus payments.

3. This documentation may include, but is not limited
to, payroll records, wage and salary sheets, check stubs.
copies of unemployment insurance files, etc.

4. Providers shall produce the requested
documentation upon request and within the timeframe
provided by LDH.

5. Non-compliance or failure to demonstrate that the
wage enhancements, wage and non-wage benefits and/or
bonus payments were paid directly to direct support/service
workers may result in the following:

a. sanctions: or

b. disenrollment from the Medicaid Program.

D. Sanctions for Direct Support/Service Worker Wages.
Other Benefits, and Workforce Retention Payments

1. Providers will be subject to sanctions or penalties
for failure to comply with this Rule or with requests issued
by LDH pursuant to this Rule. The severity of such action
will depend on the following factors:

a. failure to pass 70 percent of the PAS and ADHC
provider rate increases directly to the direct support/service
workers in the form of a floor minimum of $9 per hour and
in other wage and non-wage benefits and/or the $125
monthly bonus payments;

b. the number of employees identified that the PAS
and ADHC provider has not passed 70 percent of the
provider rate increases directly to the direct support/service
workers in the form of a floor minimum of $9 per hour and
in other wage and non-wage benefits andor the $125
monthly bonus payments;

c. the persistent failure to not pass 70 percent of the
PAS and ADHC provider rate increases directly to the direct
support/service workers in the form of a floor minimum of
%9 per hour and in other wage and non-wage benefits and/or
the $125 moathly bonus payments; or

d. failure to providle LDH with any requested
documentation or information related to or for the purpose of
verifying compliance with this Rule,

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health. Bureau of Health Services Financing and the Office of
Aging and Adult Services. LR 48:

Implementation of the provisions of this Rule may be
contingent upon the approval of the U.S. Department of
Health and Human Services, Centers for Medicare and

Louisiana Register Vol. 48, No. 9 September 20, 2022

Medicaid Services (CMS), if it is determined
submission to CMS for review and approval is required.
Family Impact Statement
In compliance with Act 1183 of the 1999 Regular Session
of the Louisiana Legislature, the impact of this proposed
Rule on the family has been considered. It is anticipated that
this proposed Rule will have a positive impact on family
functioning, stability and autonomy as described in R.S.
49:972 by ensuring continued provider participation in the
Medicaid Program.
Poverty Impact Statement
In compliance with Act 854 of the 2012 Regular Session
of the Louisiana Legislature, the poverty impact of this
proposed Rule has been considered. It is anticipated that this
proposed Rule will have no impact on child, individual, or
family poverty in relation to individual or community asset
development as described in R.S. 49:973,
Small Business Analysis
In compliance with the Small Business Protection Act, the
economic impact of this proposed Rule on small businesses
has been considered. [t is anticipated that this proposed Rule
will have a positive impact on small businesses.
Provider Impact Statement
In compliance with House Concurrent Resolution (HCR)
170 of the 2014 Regular Session of the Louisiana
Legislature, the provider impact of this proposed Rule has
been considered. It is anticipated that this proposed Rule will
have no impact on the staffing level requirements or
qualifications required to provide the same level of service,
but may reduce the total direct and indirect cost to the
provider to provide the same level of service, and may
enhance the provider’s ability to provide the same level of
service as described in HCR 170, since this proposed Rule
increases payments to providers for the services they already
render,

that

Public Comments

Interested persons may submit written comments to Tara
A. LeBlanc, Bureau of Health Services Financing, P.O. Box
91030, Baton Rouge, LA 70821-9030. Ms. LeBlanc is
responsible for responding to inquiries regarding this
proposed Rule. The deadline for submitting written
comments is at 4:30 p.m. on October 31, 2022.

Public Hearing

Interested persons may submit a written request to
conduct a public hearing by U.S. mail to the Office of the
Secretary ATTN: LDH Rulemaking Coordinator, Post Office
Box 629, Baton Rouge, LA 70821-0629; however, such
request must be received no later than 4:30 p.m. on October
10, 2022, If the criteria set forth in R.S. 49:953(A)(2)(a) are
satisfied, LDH will conduct a public hearing at 9:30 a.m. on
October 27. 2022 in Room 118 of the Bienville Building,
which is located at 628 North Fourth Street, Baton Rouge,
LA. To confirm whether or not a public hearing will be held,
interested persons should first call Allen Enger at (225) 342-
1342 after October 10, 2022. If a public hearing is to be
held, all interested persons are invited to attend and present
data, views. comments, or arguments, orally or in writing. In
the event of a hearing, parking is available to the public in



the Galvez Parking Garage, which is located between North
Sixth and North Fifth/North and Main Streets (cater-corner
from the Bienville Building). Validated parking for the
Galvez Garage may be available to public hearing attendees

when the parking ticket is presented to LDH stafT at the
hearing.

Dr. Courtney N. Phillips
Secretary

FISCAL AND ECONOMIC IMPACT STATEMENT
FOR ADMINISTRATIVE RULES
RULE TITLE: Home and Community-Based Services
Waivers—Community Choices Waiver
Direct Support/Service Worker Wages and
Bonus Payments

ESTIMATED IMPLEMENTATION COSTS (SAVINGS) 10
STATE OR LOCAL GOVERNMENT UNITS (Summary )

1t is anticipated that implementation of this proposed rule
will result in estimated programmatic costs of approximately
$3.737.695 for FY 22-23 and $2.349.073 for FY 23-24. It is
anticipated that $972 (3486 SGF and $486 FED) will be
expended in FY 22-23 for the state's administrative expense for
promulgation of this proposed and final rule.

ESTIMATED EFFECT ON REVENUE COLLECTIONS OF STATE
OR LOCAL GOVERNMENTAL UNITS (Summary)

It is anticipated that implememation of this proposed rule
will increase federal revenue collections by approximately
$12.782.349 for FY 22-23 and $4.773.647 for FY 23-24. It is
anticipated that $486 will be collected for the federal share of
the expense for promulgation of the proposed and final rule.

. ESTIMATED COSTS ANID/OR ECONOMIC BENEHTS TO

DIRECTLY AFFECTED PERSONS OR NONGOVERNMENMTAL
GROUPS (Summary)

This proposed rule continues the provisions of the July 31.
2022 Emergency Rule. which established a wage tloor and
workforce retention bonus payvments in the Community
Choices Waiver {CCW) for direct support workers and
persenal assistance service providers. along with audit
procedures and sanctions. The proposed rule complies with
HCR 127 of the 2021 Regular Session of the Louisiana
Legislature and with CMS requirements for the use of bonus
payments under Section 9817 of the American Rescue Plan Act
of 2021. These increased payments will ensure that CCW
providers continue rendering services to waiver participants in
the Medicaid Program. Implementation of this proposed rule is
anticipated to increase expenditures for CCW services by
approximately $18.519.072 for FY 22-23 and $7.122.720 for
FY 23-24.

V. ESTIMATED EFFECT ON COMPETITION AND EMPLOYMENT

{Summary)
This rule has no known eflect on competition and
employment.

Tara A. LeBlanc Alan M, Boxberger

Medicaid Executive Director Interim Legislative Fiscal Officer
22094044 Legislative Fiscal Office

Louisiana Register Vol 48 No. 9 September 20, 2022
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POTPOURRI

Department of Health
Bureau of Health Services Financing
and
Office of Aging and Adult Services

Public Hearing-—Substantive Changes to Proposed Rule
Home and Community-Based Services Waivers
Community Choices Waiver
Drirect Support/Service Worker Wages and
Bonus Payments
(LAC 50:XX]1.Chapter 95)

In accordance with the provisions of the Administrative
Procedure Act, R.S. 49950 et seq., the Department of
Health, Bureau of Heaith Services Financing and the Office
of Aging and Adult Services published a Notice of Intent in
the September 20, 2022 edition of the Louisiana Register
(LR 48:2421-2423) 10 adopt LAC 350:XXI.Chapter 95 as
authorized by R.S. 36:254 and pursuant to Title XIX of the
Social Security Act. This Notice of Intent proposed to
continue the provisions of the July 31, 2022 Emergency Rule
which adopted the provisions governing reimbursement in
the Community Choices Waiver in order to establish
workforce bonus payments for direct support/service
workers and personal assistance service providers along with
audit procedures and sanctions. Upon further discussion with
various stakeholders, the depariment has determined that
revisions are necessary to the provisions governing the
bonus payments approved by the U.S. Department of Health
and Human Services, Centers for Medicare and Medicaid
Services (CMS) under section 9817 of the American Rescue
Plan Act of 2021.

Taken together. all of these revisions will closely align the
proposed Rule with the department’s original intent and the
concerns brought forth during subsequent discussions with
stakeholders relative to the Notice of Intent as originally
published.

Title 50
PUBLIC HEALTH—MEDICAL ASSISTANCE
Part XXI. Home and Community-Based Services
Waivers
Subpart 7. Community Cheices Wajver
Chapter 95. Reimbursement
§9503. Direct Support/Service Worler Wages, Other
Benefits, and Workforce Bonus Payments

A=A .

B. Establishment of Direct Support/Service Worker
Workforce Bonus Pavments

I. PAS and ADHC providers who provided services
from April 1, 2021 to October 31, 2022 shall receive bonus
payments of $300 per month for each direct support/service
worker that worked with participants for those months.

2. The PAS and ADHC direct support/service worker
who provided services from April 1, 2021 to Qctober 31,
2022 to participants must receive at least $250 of this $300
monthly bonus payment paid to the provider. This bonus



payment is effective for all affected direct support/service
workers of any working status, whether full-time or part-
time.

3.-4. Repealed

C. Audit Procedures for Direct Support/Service Worker
Wage Floor, Other Benefits, and Workforce Bonus Payments

1.-5b...

D. Sanctions for Direct Suppori/Service Worker Wages,
Other Benefits, and Workforce Payments

1. Providers will be subject to sanctions or penalties
for failure to comply with this Rule or with requests issued
by LDH pursuant to this Rule. The severity of such action
will depend on the following factors:

a. failure to pass 70 percent of the PAS and ADHC
provider rate increases directly 1o the direct support/service
workers in the form of a floor minimum of $9 per hour and
in other wage and non-wage benefits and/or the $230
monthly bonus payments:

b. the number of employees identified that the PAS
and ADHC provider has not passed 70 percent of the
provider rate increases directly to the direct support/service
workers in the form of a floor minimum of $9 per hour and
in other wage and non-wage benefits andior the $250
menthly bonus payments:

¢. the persistent failure to not pass 70 percent of the
PAS and ADHC provider rate increases directly to the direct
support/service workers in the form of a floor minimum of
$9 per hour and in other wage and non-wage benefits and/or
the $250 monthly bonus payments; or

d ..

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title X1X of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Departmemt of
Health. Bureau of Health Services Financing and the Office of
Aging and Adult Services. L.R 49:

Implementation of the provisions of this Rule may be
contingent upon the approval of the U.S. Department of
Health and Human Services, Centers for Medicare and
Medicaid Services (CMS), if it is determined that
submission to CMS for review and approval is required.

Interested persons may submit written comments to Tara
A. LeBlanc, Bureau of Health Services Financing, P.O. Box
91030, Baton Rouge, LA 70821-9030. Ms. LeBlanc is
responsible for responding to inquiries regarding these
substantive changes to the proposed Rule. A public hearing
on the substantive changes to the proposed Rule is scheduled
for Tuesday, February 28, 2023 at 9:30 a.m. in Room 118,
Bienville Building. 628 North Fourth Street, Baton Rouge.
LA. At that time all interested persons will be afforded an
opportunity to submit data, views or arguments either orally
or in writing. The deadline for receipt of all written
comments is 4:30 p.m., March 1, 2023,

Dr. Courtney N. Phitlips

Secretary
2308060
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John Bel Edwards . D1, Courtney N. Phillips
GOVERNOR il A y SECRETARY

State of Louisiana
Louisiana Department of Health

Bureau of Health Services Financing

PUBLIC HEARING CERTIFICATION
February 28, 2023
9:30 a.m.

RE: Public Hearing — Substantive Changes to Proposed Rule
Home and Community-Based Services Waivers
Community Choices Waiver
Direct Support/Service Worker Wages and Bonus Payments
Docket #02282023-04
Department of Health
State of Louisiana

CERTIFICATION

In accordance with LA R.S. 49:950 et seq., the attached public hearing agenda, together with one
digital recording of the public hearing conducted on February 28, 2023 in Baton Rouge,
Louisiana constitute the official record of the above-referenced public hearing.

edicaid Policy and Compliance
Section

February 28,2023
Date

Bienville Building » 628 N.Fourth 8t. « P.0.Box 629 < Baton Rouge, Louisiana 70821-0629
Phone: (225) 342-9500 = Fax: (225) 342-5568 - www.ldh.la.gov

An Egual Opportunity Employer
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John Bel Edwards - Dr. Courtney N. Phillips
GOVERNOR 3 % SECRETARY

State of Louigiana

Louisiana Department of Health
Office of the Secretary

March 10, 2023

Via Statutorily Prescribed Email

To: The Honorable Fred H. Mills, Jr., Chairman, Senate Health & Welfare Committee
The Honorable Larry Bagley, Chairman, House Health & Welfare Committee

From: Dr. Courtney N. Phillips ; ’
Secretary

Re: Second Report to LAC 50:XXI1.553 —
Support Coordination Workforce Retentio

Zommunity-Based Services Waivers
Buhus Payments

Pursuant to the Louisiana Administrative Procedure Act, the Louisiana Department of
Health, Bureau of Health Services Financing, submits its second report regarding the

Home and Community-Based Services Waivers Support Coordination Workforce Retention Bonus
Payments, LAC 50:XXI1.553.

A Notice of Intent (NOI) on the proposed amendments was published in the September 20, 2022
issue of the Louisiana Register (LR 48:2428). Substantive changes were made to the September
20, 2022 NOI due to public comments and LDH published a Potpourri notice in the January 20,
2023 issue of the Louisiana Register (LR 49:186) noting the substantive changes to the NOI, and

a public hearing was conducted concerning the substantive changes on February 28, 2023, as noted
in the Potpourri.

Unless otherwise directed, the Department anticipates adopting the September 20, 2022 NOI as
amended by the Potpourri published in the January 20, 2023 Potpourri, when it is published as a
final rule in the April 20, 2023, issue of the Louisiana Register.

Please contact Layne Janet, Layne.Janet{@la.gov, if you have any questions or require additional
information about this matter.

Cec: Tara LeBlanc, Medicaid Director, LDH
Melinda Richard, OAAS Assistant Secretary, LDH
Kirsten Clebert, LDH OAAS Policy Division Director
Brian Bennett, LDH Medicaid Program Manager
Veronica Dent, Medicaid Program Manager, LDH
Bethany Blackson, Legislative Liaison, LDH
Catherine Brindley, Editor, Louisiana Register, Office of the State Register

Bienville Building = 628 N. Fourth St. « P.O.Box 629 = Baton Rouge, Louisiana 70821-0629
Phone: (225} 342-9500 = Fax: (225) 342-5568 + www.ldh.la.gov

An Equal Opportunity Employer



NOTICE OF INTENT

Department of Health
Bureau of Health Services Financing
and
Office of Aging and Adult Services

Home and Community-Based Services Waivers
Support Coordination Workforce Retention Bonus Payments
(LAC 50:XX1.553)

The Department of Health, Burcau of Health Services
Financing and the Office of Aging and Adult Services
propose to adopt LAC 50:XX1.553 in the Medical Assistance
Program as authorized by R.S. 36:254 and pursuant to Title
X1X of the Social Security Act. This proposed Rule is
promulgated in accordance with the provisions of the
Administrative Procedure Act, R.S. 49:950 et seq.

Louisiana Register Vol. 48, No. 9 September 20, 2022
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The U.S. Department of Health and Human Services,
Centers for Medicare and Medicaid Services (CMS)
approved the use of bonus payments for agencies providing
support coordination services to home and community-based
services {HCBS) waiver participants under section 9817 of
the American Rescue Plan.

The Department of Health, Burcau of Health Services
Financing and the Office of Aging and Adult Services
promulgated an Emergency Rule which adopted provisions
in order to establish workforce retention bonus payments for
support coordination agencies along with audit procedures
and sanctions. (Lowisiana Register, Volume 48, Number 8).
This proposed Rule is being promulgated to continue the
provisions of the July 31, 2022 Emergency Rule.

Title S0
PUBLIC HEALTH—MEDICAL ASSISTANCE
Part XXI. Home and Community-Based Services
Waivers
Subpart 1. General Provisions

Support Coordination Standards for

Participation for Office of Aging and

Adult Services Waiver Programs
Subchapter C. Provider Responsibilities
§553. Workforce Retention Bonus Payments

A. Establishment of Support Coordination Workforce
Bonus Payments

1. Support coordination agencies (SCAs) providing
services on or after April |, 202} shall receive bonus
payments of $150 per month for each SCA staff member that
worked directly with participants for that month. These
payments will remain in effect for each month thereafter that
the SCA staff member worked directly with participants and
is still employed with the agency.

2. The SCA staff member that worked directly with
participants on or after April |, 2021 must receive at least
$125 of this $150 bonus payment paid to the agency. This
bonus payment is effective for all affected SCA staff
members of any working status, whether full-time or part-
time.

3. Bonus payments will end March 31, 2025 or when
the state’s funding authorized under section 9817 of the
American Rescue Plan Act of 2021 (Pub. L. No, 117-02) is
exhausted.

4. The Department of Health (LDH) reserves the right
10 adjust the amount of the bonus payments paid to the SCA
staff member as needed through appropriate rulemaking
promulgation consistent with the Administrative Procedure
Act,

Chapter 5.

B. Audit Procedures for Support Coordination
Workforce Retention Bonus Payments
1. The bonus payments reimbursed to support

coordination agencies shall be subject to audit by LDH.

2. Support coordination agencies shall provide to
LDH or its representative all requested documentation to
verify that they are in compliance with the SCA staff
member bonus payments,

3. This documentation may include, but is not limited
to, payroll records, wage and salary sheets, check stubs, etc.

4. Support coordination agencies shall produce the
requested documentation upon request and within the
timeframe provided by LDH.



5. Non-compliance or failure to demonstrate that the
bonus payments were paid directly to SCA staff member
may result in the following:

a. sanctions; or
b. disenrollment from the Medicaid program.

C. Sanctions for Support Coordination Workforce
Retention Bonus Payments

1. The support coordination agencies will be subject
to sanctions or penalties for failure to comply with this Rule.
The severity of such action shall depend upon the following:

a. failure to pay SCA staff members the $123
monthly bonus payments;

b. the number of employees identified as having
been paid less than the $125 monthly bonus payments; or

c. the persistent failure to pay the $125 monthly
bonus payments; or

d. failure to provide LDH with any requested
documentation or information related 1o or for the purpese of
verifying compliance with this Rule.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title X1X of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health. Burcau of Health Services Financing and the Office of
Aging and Adult Services. LR 48:

Implementation of the provisions of this Rule may be
contingent upon the approval of the U.S. Department of
Health and Human Services, Centers for Medicare and
Medicaid Services (CMS)., if it is determined that
submission to CMS for review and approval is required.

Family Impact Statement

In compliance with Act 1183 of the 1999 Regular Session
of the Louisiana Legislature, the impact of this proposed
Rule on the family has been considered. 1t is anticipated that
this proposed Rule will have a positive impact on family
functioning, stability and autonomy as described in R.S.
49:972 by ensuring continued provider participation in the
Medicaid Program.

Poverty Impact Statement

in compliance with Act 854 of the 2012 Regular Session
of the Louisiana Legistature, the poverty impact of this
proposed Rule has been considered. It is anticipated that this
proposed Rule will have no impact on child, individual, or
family poverty in relation to individual or community asset
development as described in R.S. 49:973.

Small Business Analysis

In compliance with the Small Business Protection Act, the
economic impact of this proposed Rule on small businesses
has been considered. It is anticipated that this proposed Rule
will have a positive impact on small businesses.

Provider Impact Statement

In compliance with House Concurrent Resclution (HCR)
170 of the 2014 Regular Session of the Louisiana
Legislature, the provider impact of this proposed Rule has
been considered. It is anticipated that this proposed Rule will
have no impact on the staffing level requirements or
qualifications required to provide the same level of service,
but may reduce the total direct and indirect cost to the
provider to provide the same level of service. and may
enhance the provider’s ability to provide the same level of
service as described in HCR 170, since this proposed Rule
increases payments to providers for the services they already
render.
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Public Comments

Interested persons may submit written comments to Tara
A. LeBlanc. Bureau of Health Services Financing, P.O. Box
91050, Baton Rouge, LA 70821-9030. Ms. LeBlanc is
responsible for responding to inquiries regarding this
proposed Rule. The deadline for submitting written
comments is at 4:30 p.m. on October 31, 2022,

Public Hearing

Interested persons may submit a written request to
conduct a public hearing by U.S. mail to the Office of the
Secretary ATTN: LDH Rulemaking Coordinator, Post Office
Box 629, Baton Rouge, LA 70821-0629; however, such
request must be received no later than 4:30 p.m. on October
10, 2022. If the criteria set forth in R.S. 49:953(A)2){a) are
satisfied, LDH will conduct a public hearing at 9:30 a.m. on
October 27, 2022 in Room 118 of the Bienville Building,
which is located at 628 North Fourth Street, Baton Rouge,
LA. To confirm whether or not a public hearing will be held,
interested persons should first call Allen Enger at (225) 342-
1342 after October 10, 2022. [f a public hearing is to be
held, all interested persons are invited to attend and present
data, views, comments. or arguments, orally or in writing. In
the event of a hearing. parking is available to the public in
the Galvez Parking Garage, which is located between North
Sixth and North Fifth/North and Main Streets (cater-corner
from the Bienville Building). Validated parking for the
Galvez Garage may be available to public hearing attendees
when the parking ticket is presented to LDH staff at the
hearing.

Dr. Courtney N. Phillips
Secretary

FISCAL AND ECONOMIC IMPACT STATEMENT
FOR ADMINISTRATIVE RULES
RULE TITLE: Home and Community-Based Services
Waivers—Support Coordination Workforce
Retention Benus Payments

. ESTIMATED IMPLEMENTATION COSTS (SAVINGS) TO
STATE OR LOCAL GOVERNMENT UNITS (Summany)

It is anticipated thai implementation of this proposed rule
will have state programmatic fiscal costs of approximately
S$173.153 dor FY 22-23 and $70.742 for FY 23-24. It is
anticipated that $756 (3378 SGF and $378 FED) will be
expended in FY 22-23 for the state's administrative expense for
promulgation of this proposed rule and the final rule.

Il ESTIMATED EFFECT ON REVENUE COLLECTIONS OF STATE
OR LOCAL GOVERNMENTAL LMNITS (Summany)

It is anticipated that implementation of this proposed Rule
will increase federal revenue collections by approximately
$385.303 for FY 22-23 and $143.738 for FY 23-24. It is
anticipated that $378 will be collected in FY 22-23 for the
federal share of the expense for promulgation of this proposed
rule and the tinal rule.

. ESTIMATED COSTS AND/OR ECONOMIC BENEFITS TO
DIRECTLY AFFECTED PERSONS OR NONGOVERNMENTAL
GROL/PS (Summary )

This proposed rule continues the provisions of the July 31,
2022 Emergency Rule. which established workforce retention
bonus payments for support coordination agencies providing
services to home and community-based (HCBS) waiver
participants. along with audit procedures and sanctions. The
use of bonus pavments has been authorized by the U.S.

Louisiana Register Vol 48, No. 9 September 20, 2022



Department of {lealth and Human Scrvices Centers for
Medicare and Medicaid Services {CMS) under Section 9817 of
the American Rescue Plan Act of 2021. These increased
payments will ensure that providers continue rendering support
coordination services 1o HCBS waiver participants in the
Medicaid Program. lmplementation of this proposed rule is
anticipated 10 increase expenditures for support coordination
services by approximately $357.700 in FY 22-23 and $214.500
in FY 23-24,
IV. ESTIMATED EFFECT ON COMPETITION AND EMPLOYMENT
(Summary)
This rule has no known effect on competition and
employment.

Tara A. LeBlanc Alan M. Boxberger
Medicaid Executive Director Interim Legislative Fiscal Otfficer
22094047 Legislative Fiscal Oftice

Louisiana Register Vol. 48, No. @ September 20, 2022 2430



POTPOURRI

Department of Health
Bureau of Health Services Financing
and
Office of Aging and Adult Services

Public Hearing—Substantive Changes to Proposed Rule
Home and Community-Based Services Waivers
Support Coordination Workforce Bonus Payments
(LAC 50:XX1.553)

[n accordance with the provisions of the Administrative
Procedure Act, R.S. 49:950 et seq., the Department of
Health, Bureau of Health Services Financing and the Office
of Aging and Adult Services published a Notice of Intent in
the September 20, 2022 edition of the Lowisiana Register
(LR 48:2428-2430) to adopt LAC 50:XX1.553 as authorized
by R.S. 36:254 and pursuant to Title XIX of the Social
Security Act. This Notice of Intent proposed to continue the
provisions of the July 31, 2022 Emergency Rule which
adopted provisions in order to establish workforce bonus
payments for support coordination agencies along with audit
procedures and sanctions. Upon further discussion with
various stakeholders, the department has determined that
revisions are necessary to the provisions governing the
bonus payments approved by the U.S. Department of Health
and Human Services, Centers for Medicare and Medicaid
Services (CMS) under section 9817 of the American Rescue
Plan Act of 2021,

Taken together, all of these revisions will closely align the
proposed Rule with the department’s original intent and the
concerns brought forth during subsequent discussions with
stakeholders relative to the Notice of Intent as originally
published.

Title 50
PUBLIC HEALTH—MEDICAL ASSISTANCE
Part XXI. Home and Community-Based Services
Waivers
Subpart 1. General Provisions

Support Coordination Standards for

Participation for Office of Aging and

Adult Services Waiver Programs
Subchapter C. Provider Responsibilities
§553. Woerkforce Bonus Payments

A. Establishment of Support Coordination Workforce
Bonus Payments

1. Support coordination agencies (SCAs) who
provided services from April 1, 2021 to October 31. 2022
shall receive bonus payments of $300 per month for each
SCA staff member that worked directly with participants for
those months,

2. The SCA staft member who worked directly with
participants from April 1, 2021 to October 31, 2022 must
receive at least $250 of this $300 bonus payment paid to the
agency. This bonus payment is effective for all affected SCA
staff members of any working status, whether full-time or
part-time.

3.-4. Repealed.

B. Audit Procedures
Workforce Bonus Payments

1.-5.b.

Chapter 5.

for  Support Coordination

Louisiana Register Vol. 49, No. 1 January 20, 2023
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C. Sanctions for Support Coordination Workfarce Bonus

Payments
I. The support coordination agencies will be subject

to sanctions or penalties for failure to comply with this Rule.
The severity of such action shall depend upon the following:

a. failure 10 pay SCA staff members the $250
monthly bonus payments;

b. the number of employees identified as having
been paid less than the $230 monthly bonus payments; or

c. the persisient failure to pay the $250 monthly
bonus payments; or

d ..

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act,

HISTORICAL NOTE: Promulgated by the Department of
Health. Bureau of ilealth Services Financing and the Oftice of
Aging and Aduit Services, LR 49;

Interested persons may submit written comments to Tara
A. LeBlanc, Bureau of Health Services Financing, P.O. Box
91030, Baton Rouge, LA 70821-9030. Ms. LeBlanc is
responsible for responding to inquiries regarding these
substantive changes to the proposed Rule. A public hearing
on the substantive changes to the proposed Rule is scheduled
for Tuesday, February 28, 2023 at 9:30 a.m. in Room 118,
Bienville Building, 628 North Fourth Street, Baton Rouge,
LA. At that time all interested persons will be afforded an
opportunily to submit data, views or arguments either orally
or in writing. The deadline for receipt of all written
comments is 4:30 p.m., March 1, 2023.

Dr. Courtney N. Phillips

Secretary
23018063



John Bel Edwards

Dr. Courtney N. Phillips
GOVERNOR

SECRETARY

State of Louisiana

Louisiana Department of Health
Bureau of Health Services Financing

PUBLIC HEARING CERTIFICATION
February 28, 2023
9:30 a.m.

RE: Public Hearing — Substantive Changes to Proposed Rule
Home and Community-Based Services Waivers
Support Coordination Workforce Bonus Payments
Docket #02282023-07
Department of Health
State of Louisiana

CERTIFICATION
In accordance with LA R.S. 49:950 et seq., the attached public hearing agenda, together with one

digital recording of the public hearing conducted on February 28, 2023 in Baton Rouge,
Louisiana constitute the official record of the above-referenced public hearing.

Wyl

Medicaid Policy and Compliance
Section

February 28,2023
Date

Bienville Building + 628 N, Fourth St. = P.O.Box 629 = Baton Rouge, Lovisiana 70821-0629
Phone: (225) 342-9500 = Fax: (225) 342-5568 - www.ldh.lagov

An Equal Opporsunity Employer
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John Bel Edwards

Dt. Courtney N. Phillips
GOVERNOR

SECRETARY

State of Louisiana

Louisiana Department of Health
Office of the Secretary

March 10, 2023

Via Statutorily Prescribed Email

To: The Honorable Fred H. Mills, Jr., Chairman, Senate Health & Welfare Committee
The Honorable Larry Bagley, Chairman, House Health & Welfare Committee

From: Dr. Courtney N. Phillips /
Secretary

Re:  Second Report Amendments to Inpatient Hospita

Cces

Pursuant to the Louisiana Administrative Procedure Act, the Louisiana Department of
Health, Bureau of Health Services Financing, submits its second report regarding the
Amendments to Inpatient Hospital Services.

A Notice of Intent on the proposed amendments was published in the January 20, 2023
issue of the Louisiana Register (LR 49:97). No written comments were received and there
was no request for a public hearing were received during the notice period. Because there
were no requests for a public hearing, one was not held for these proposed amendments.
Additionally, no substantive changes were made to the proposed amendments since the
report provide for in R.S. 49:966B-C was submitted.

Unless otherwise directed, the Department anticipates adopting the January 20, 2023,

Notice of Intent when it i1s published as a final rule in the April 20, 2023, issue of the
Louisiana Register.

Please contact Debbie Gough, Debbie.Gough(@la.gov, if you have any questions or require
additional information about this matter.

Cc: Tara LeBlanc, Medicaid Director, LDH
Daniel Cocran, Medicaid Deputy Director, LDH
Tizi Robinson, Medicaid Program Manager, LDH
Veronica Dent, Medicaid Program Manager, LDH
Bethany Blackson, Legislative Liaison, LDH
Catherine Brindley, Editor, Louisiana Register, Office of the State Register

Bienviile Building = 628 N. Fourth St. = P.O. Box 629 « Baton Rouge, Louisiana 70821-0629
Phone: (225) 342-9500 = Fax: (2253) 342-5568 = www.ldh.la.gov

An Equal Qpportunity Employer



NOTICE OF INTENT

Department of Health
Bureau of Health Services Financing

Inpatient Hospital Services

The Department of Health, Bureau of Health Services
Financing proposes to repeal the following uncodified Rules
in the Medical Assistance Program as authorized by R.S.
36:234 and pursuant to Title XIX of the Social Security Act.

Register
Register Volume, Page
Date Title Number Number
) Policy Change 1o allow hospiial
July 20 : p
l;;:’,'l‘, ' reimbursement when dentists Vol 3 No 7 309
admit panents
March 20, | Inpatient Hospital Benetits for = 3
1980 Diagnostc Procedures Vol 6 No 3 Uik
June 20 Discontinue use of Professional
“ln(;'s'i ' Standards Review Orgamzanons Vol ¥ No6 413
(PSROs)
Auust Office of Famuly Secunity
mu?;;“‘ Change in in-patient hospital Vol 10 No 8 599

reimbursement methodology
Medical Assistance Program
December | (MAP) - Delete prior
20,1985 | suthorizanons for surgical

Vol 11 No 12 1147

procedures
February Medical Assistance Program
9. 1947 (MAP) - Elimination of categeries | Vol 13 No 2 92
o O, F. Vandl
October Medical Assistance Progrz_lm
30, 1987 (MAP) P§}'chlatrlc hospitals Vol 13No 10 578
U standards for pavmenits
June 20, Office of Ehgibalny

1988 Determination—MAP—t lospatal Vol 14 No. 6 351
program rate freeze
[npatient Hospital Services

October

Reimbursement {Infants Under Yol 18 No 10 1132
20, 1992
One Year)
June 20 Inpatient Psychiatric Services
1993 Reimbursement Vol 9iNo & el
July 20, Hospital Nearological
1993 Rehabilitation Program Mok 15ilo: 893
June 20 Pre-admission Certification and
) Length of Stay Critenia for Vol 20 No. 6 668
1994 = ;
Inpatient Hospital Services
Juln(;:gEsO, Inpatient Psychiatric Services Vol 21 No. 6 575
January Hospital Program-Reimbursement 17 o
20,1996 | Inflation Voli22 No, 1 Y

February Hospital Program— Acute
30,1996 | Inpatiem Hospual Services, Qutlier
Hospital Prospective

Vol 22 No. 2 106

February

20. 1997 Rmmb_u!'serpem Methodology for Yol. 23 No. 2 202
- Rehabilitaiion Hospitals
May 20 Hospilg! Neurological

I‘i‘)-"? d Rehabilitation Program Vol 25 No, 3 875

Retmburserment Methodology
May 20, Inpatient Psychiatric Senvices

‘ol 2
1999 Resmbursement Methodology LB S
Office of Secretary, BHSF
June 20. | private Hospital Vol 25No. 6 | 1099
1990 rivate Hospital ol 25 No

Reimbursement Methodology
Hospital Prospective
.
M"lﬂ,rggﬂ'o‘ Reimbursement Methodology Vol 26 No. 03 493
"~ Teaching Hospitals
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Register
Register Volume, Page
Date Title Number Number
June 20, Inpatient Hospital Reimbursement N 5
2000 Medicare Part A Claims Raciionty 139
June 30 Inpatient Hospital Senvices
.,00] ’ Extensions and Retrospecuive Vol 27 No. 6 856
- Reviews of Lenpth of Stay
December | Inpatient Psychiatnie Services 5 A
20, 2001 Reimbursement Increase Vol .27 o, 12 P38
M 5 3
.lu_}n[;.oso, Private Hospitals Qutlier Payments Vol 39 No. 06 914
S Public Hospitats Inpatient
Leaailss Reimbursement Methodology Vol 29 No. 12 2803
20, 2003
Targel Rate per Discharge
Februan Public Hospitals
G Reimbursement Methodology Vol 30 No 2 254
20, 2004
’ Upper Pavment Limit
June 20 State Owned or Operated Hospitals
- Inpatient Psvchiatric Services Vol 30 No. 6 1211
2004
Reimbursement Increase
Private and Public Non-Stake
November | Owned and Operated Hospitals N o
20, 2004 Inpatient Psychiatric Senvices ¥ol. 30 No_ 11 S
Reimbur L Increase
February Inpatient Hospital Services — State
b p Hospitals—Reimbursement Vol 32 No. 2 M7
20, 2006
! Melhodology
February [npatient Psychiatric Services—
' Private Hospitals Vol 33 No 2 289
20,2007
Reimbursement Rate Increase

This proposed Rule is promulgated in accordance with the
provisions of the Administrative Procedures Act, R.S.
49:950 et seq.

The Department of Health, Bureau of Health Services
Financing proposes to repeal the above listed Rules. These
Rules were promulgated prior to implementation of the
Louisiana Administrative Code codification system and it
has been determined that the provisions are obsolete and
should be repealed.

Implementation of the provisions of this Rule may be
contingent upon the approval of the U.S. Depattment of
Health and Human Services, Centers for Medicare and
Medicaid Services (CMS), if it is determined that
submission to CMS for review and approval is required.

Family Impact Statement

In compliance with Act 1183 of the 1999 Regular Session
of the Louisiana Legislature, the impact of this proposed
Rule on the family has been considered. It is anticipated that
this proposed Rule will have no impact on family
functioning, stability and autonomy as described in R.S.
49:972,

Poverty Impact Statement

In compliance with Act 854 of the 2012 Regular Session
of the Louisiana Legislature, the poverty impact of this
proposed Rule has been considered. It is anticipated that this
proposed Rule will have no impact on child, individual, or
family poverty in relation to individual or community asset
development as described in R.S. 49:973.

Small Business Analysis

In compliance with the Small Business Protection Act. the
economic impact of this proposed Rule on smal! businesses
has been considered. [t is anticipated that this proposed Rule
will have no impact on small businesses. ’

Louisiana Register Vol. 49, No. 1 January 20, 2023
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Provider Impact Statement

In compliance with House Concurrent Resolution (HCR)
£70 of the 2014 Regular Session of the Louisiana
Legislature, the provider impact of this proposed Rule has
been considered. It is anticipated that this proposed Rule will
have no impact on staffing level requirements or
qualifications required to provide the same level of service,
no direct or indirect cost to the provider to provide the same
tevel of service and will have no impact on the provider’s
ability to provide the same level of service as described in
HCR 170.

Public Comments

Interested persons may submit written comments to Tara
A. LeBlanc, Bureau of Health Services Financing, P.O. Box
91030, Baton Rouge. LA 70821-9030. Ms. LeBianc is
responsible for responding to inquiries regarding this
proposed Rule. The deadline for submitting written
comments is at 4:30 p.m. on March 1, 2023.

Public Hearing

Interested persons may submit a written request to
conduct a public hearing by U.S. mail to the Office of the
Secretary ATTN: LDH Rulemaking Coordinator, Post Office
Box 629, Baton Rouge, LA 70821-0629; however, such
request must be received no later than 4:30 p.m. on February
9, 2023, If the criteria set forth in R.S.49:953(A)2Xa) are
satisfied, LDH will conduct a public hearing at 9:30 a.m. on
February 28, 2023 in Room 118 of the Bienville Building,
which is located at 628 North Fourth Street, Baton Rouge,
LA. To confirm whether or not a public hearing will be held,
interested persons should first call Allen Enger at (225)342-
1342 after February 9. 2023. If a public hearing is to be held,
all interested persons are invited to attend and present data,
views. comments, or arguments, orally or in writing. In the
event of a hearing, parking is available to the public in the
Galvez Parking Garage which is located between North
Sixth and North Fifth/North and Main Sireets (cater-corner
from the Bienville Building). Validated parking for the
Galvez Garage may be available 1o public hearing attendees
when the parking ticket is presented to LDH staff at the
hearing.

Dr. Courtney N. Phillips
Secretary

FISCAL AND ECONOMIC IMPACT STATEMENT
FOR ADMINISTRATIVE RULES
RULE TITLE: Inpatient Hospital Services

L. ESTIMATED IMPLEMENTATION COSTS (SAVINGS) TO
STATE OR LOCAL GOVERNMENT UNITS (Summary)

It is anticipated that implementation of this proposed rule
will have no programmatic fiscal impact to the state other than
the cost of promulgation for FY 22-23. It is anticipated that
$648 (5324 SGF and $324 FED) will be expended in FY 22-23
for the state's administrative expense for promulgation of this
proposed rule and the final rule.

1. ESTIMATED EFFECT ON REVENUE COLLECTIONS OF STATE
OR LOCAL GOVERNMENTAL UNITS {Summary)

It is anticipated that the implementation of this proposed

rule will have no effect on revenue collections other than the



federal share of the promulgation costs for FY 22-23. It is
anticipated that $324 will be collected in FY 22-23 for the
federal share of the expense for promulgation of this proposed
rule and the final rule.

. ESTIMATED COSTS AND/OR ECONOMIC BENEFITS TO
DIRECTLY AFFECITED PERSONS. SMALL BUSINESSES. OR
NONGOVERNMENTAL GROUPS (Summary}

This proposed rule repeals inpatient hospital services rules
which were promulgated prior to implementation of the
l.ouisiana Administrative Code codification system. It has been
determined that the provisions of these uncodified rules are
obsolete and should be repealed. It is anticipated that
implementation of this proposed rule will not result in costs or
benefits to Medicaid providers or small businesses in FY 22-
23, FY 23-24. and FY 24-25. since the current provisions
governing these programs and services are already accurately
reflected in the Louisiana Administrative Code.

IV, ESTIMATED EFFECT ON COMPETITION AND EMPLOYMENT
(Summary)

This rule has no known effect on competition and
employment.

Tara A, LeBlance Alan M. Boxberger
Executive Director Interim Legislative Fiscal Ofiicer
23018053 Legislative Fiscal Oftice
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ohn Bel Edwatds ] Dre. Courtney N. Phillips
Y p
GOVERNOR i %y SECRETARY

State of Louisiana

Louisiana Department of Health
Office of the Secretary

March 10, 2023

Via Statutorily Prescribed Email

& Welfare Committee
& Welfare Committee

To: The Honorable Fred H. Mills, Jr., Chairman, Senate He
The Honorable Larry Bagley, Chairman, House Hgs

From: Dr. Courtney N. Phillips
Secretary

Re: Second Report to LAC 50:VII.Chapter 3 diate Care Facilities for Persons with
Intellectual Disabilities — Reimbursement Methodology — Dental Services

Pursuant to the Louisiana Administrative Procedure Act, the Louisiana Department of
Health, Bureau of Health Services Financing, submits its second report regarding the
Intermediate Care Facilities for Persons with Intellectual Disabilities — Reimbursement
Methodology — Dental Services, LAC 50:VIL.Chapter 329,

A Notice of Intent on the proposed amendments was published in the January 20, 2023 issue of the
Louisiana Register (LR 49:99). Written comments were received concerning the proposed rule
revisions and responses to those comments were provided, attached are responses to the written
comments. There were no requests for a public hearing received during the notice period. Because
there were no requests for a public hearing, one was not held for these proposed amendments.
Additionally, no substantive changes were made to the proposed amendments since the report
provide for in R.S. 49:966B-C was submitted.

Unless otherwise directed, the Department anticipates adopting the January 20, 2023, Notice of
Intent when it is published as a final rule in the April 20, 2023, issue of the Louisiana Register.

Please contact Kevin Guillory, Kevin.Guillory(@la.gov, if you have any questions or require
additional information about this matter,

Cc: Tara LeBlanc, Medicaid Director, LDH
Kolynda Parker, Medicaid Deputy Director, LDH
Brandon Bueche, Medicaid Program Manager, LDH
Veronica Dent, Medicaid Program Manager, LDH
Bethany Blackson, Legislative Liaison, LDH
Catherine Brindley, Editor, Louisiana Register, Office of the State Register
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NOTICE OF INTENT

Department of Health
Bureau of Health Services Financing

Intermediate Care Facilities for Persons with Intellectual
Disabilities Reimbursement Methodology—Dental Services
(LAC 50:VIL.Chapter 329}

The Department of Health, Bureau of Health Services
Financing proposes to amend LAC 50:Chapter 329 in the
Medical Assistance Program as authorized by R.S. 36:254
and pursuant to Title XIX of the Social Security Act. This
proposed Rule is promulgated in accordance with the
provisions of the Administrative Procedure Act, R.S. 49:950
et seq.

Act 366 of the 2022 Regular Session of the Louisiana
Legislature directed the Department of Health to provide
comprehensive coverage in the Medical Assistance Program
for dental care for Medicaid beneficiaries age 21 or older
who reside in intermediate care facilities for individuals with
intellectual disabilities (ICFs/IID). In compliance with Act
366, the Department of Health, Bureau of Health Services
Financing proposes to amend the provisions govemning the
reimbursement methodology for ICFs/IID in order to allow
for an additional add-on rate for comprehensive dental care
provided to Medicaid beneficiaries age 21 or older who
reside in these facilities.

Title 50
PUBLIC HEALTH—MEDICAL ASSISTANCE
Part VII. Long-Term Care
Subpart 3. Intermediate Care Facilities for Persons with
Intellectual Disabilities
Chapter 329. Reimbursement Methodology
Subchapter A. Non-State Facilities
§32903. Rate Determination

A. Resident per diem rates are calculated based on

information reported on the cost report. ICFs/IID will
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receive a rate for each resident. The rates are based on cost
components appropriate for an economic and efficient
ICF/IID providing quality service. The resident per diem
rates represent the best judgment of the state to provide
reasonable and adequate reimbursement required to cover
the costs of economic and efficient ICF/IID.
B. ..
C. Aresident’s per diem rate will be the sum of:
1.-3.
4, capital rate;
5. provider fee; and
6. dental pass-through/add-on per diem rate (effective
for dates of service on or after May 1, 2023).
D.-D.1....

a. Median Cost. The direct care per diem median
cost for each ICF/IID is determined by dividing the facility’s
total direct care costs reported on the cost report by the
facility’s total days during the cost reporting period. Direct
care costs for providers in each peer group are arrayed from
low to high and the median (50th percentile) cost is
determined for each peer group.,

b.-d.

* ¥ %

e. Direct Service Provider Wage Enhancement. For
dates of service on or after February 9, 2007, the direct care
reimbursement in the amount of $2 per hour to ICF/IDD
providers shall include a direct care service worker wage
ephancement incentive. It is the intent that this wage
enhancement be paid to the direct care staff. Non-
compliance with the wage enhancement shall be subject to
recoupment.

D.l.ei.-2.

a. Median Cost. The care related per diem median
cost for each ICF/IID is determined by dividing the facility’s
total care related costs reported on the cost report by the
facility’s actual total resident days during the cost reporting
period. Care related costs for all providers are arrayed from
low to high and the median (50th percentile) cost is
determined.

D2b.-3.

a. Median Cost. The administrative and operating
per diem median cost for each ICF/IID is determined by
dividing the facility’s total administrative and operating
costs reported on the cost report by the facility’s actual total
resident days during the cost reporting period.
Administrative and operating costs for all providers are
arrayed from low to high and the median (50th percentile)
cost is determined.

D.3.b.-4.

a. Median Cost. The capital per diem median cost
for each ICF/IID is determined by dividing the facility’s total
capital costs reported on the cost report by the facility’s
actual total resident days during the cost reporting period.
Capital costs for providers of each peer group are arrayed
from low to high and the median (50th percentile) cost is
determined for each peer group.

D.4b.-d.i

5. The dental add-on per diem rate shall be a statewide
price, and the pass-through, once calculated, will be facility
specific. This pass-through/add-on may be adjusted annually
and will not follow the rebasing and inflationary adjustment
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schedule. The dental pass-through/add-on per diem rate shall
be determined as follows:

a. Prior to inclusion of these costs on facility cost
reports, a per diem add on will be created based on estimates
provided by the state’s actuary and should reflect the costs
associated with those basic dental services that are excluded
from the Dental PMPMs paid to the Louisiana Medicaid
dental managed care entity(ies).

b. The above dental add-on per-diem, but not the
pass-through rate, paid to each facility will be subject to a
wholly separate and distinct floor calculation for each cost
report year that the per-diem is in effect, beginning July 1,
2023. The total sum of the per-diem add-on paid to each
facility will be compared to each facilities costs associated
with basic dental services that are excluded from the dental
PMPM s paid to the Louisiana Medicaid dental managed care
entity(ies). Should 95 percent of the total per-diem add-on
paid exceed the facilities noted cost, the facility shall remit
to the bureau the difference between these two amounts.

c. Once these dental expenses have been recognized
in a facility cost report with a year ended on or after June 30,
2024 that is utilized in a rate rebase period, the add-on will
no longer be paid to that facility and a facility specific pass-
through per-diem rate will be calculated as the total dental
cost reported on the cost report divided by total cost report
patient days. These per-diem rates and costs wiil follow the
same oversight procedures as noted at Section 32909. The
facility specific pass-through per-diem may be reviewed and
adjusted annually, at the discretion of the department.

E. The rates for the 1-8 bed peer group shall be set based
on costs in accordance with §32903.B-D4.d. The
reimbursement rates for peer groups of larger facilities will
also be set in accordance with §32903.B-D.4.d; however,
the rates, excluding any dental pass-through/add-on will be
limited as follows.

El-G..

H. A facility requesting a pervasive plus rate supplement
shall bear the burden of proof in establishing the facts and
circumstances necessary to support the supplement in a
format and with supporting documentation specified by the
LDH ICAP Review Committee,

1. The LDH ICAP Review Committee shall make a
determination of the most appropriate staff required to
provide requested supplemental services.

2. The amount of the Pervasive Plus supplement shall
be calculated using the Louisianz Civil Service pay grid for
the appropriate position as determined by the LDH ICAP
Review Committee and shall be the 25th percentile salary
level plus 20 percent for related benefits times the number of
hours approved.

L ..

l. The provider must submit sufficient medical
supportive documentation to the LDH ICAP Review
Committee to establish medical need for enteral nutrition,
ostomy or tracheotomy medical supplies.

Lla.-J..

K. Effective for dates of service on or after August 1,
2010, the per diem rates for non-state intermediate care
facilities for persons with developmental disabilities
(ICFs/1ID) shall be reduced by 2 percent of the per diem
rates on file as of July 31, 2010.
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1. Effective for dates of service on or after December
20, 2010, non-state ICFs/IiD which have downsized from
over 100 beds to less than 35 beds prior to December 31,
2010 shall be excluded from the August 1, 2010 rate
reduction.

L. Effective for dates of service on or after August 1,
2010, the per diem rates for ICFs/1ID which have downsized
from over 100 beds to less than 35 beds prior to December
31, 2010 shall be restored to the rates in effect on January 1,
2009.

M. Effective for dates of service on or after July 1, 2012,
the per diem rates for non-state intermediate care facilities
for persons with developmental disabilities (ICFs/1ID) shall
be reduced by 1.5 percent of the per diem rates on file as of
June 30, 2012.

N. Pursuant to the provisions of Act 1 of the 2020 First
Extraordinary Session of the Louisiana Legislature, effective
for dates of service on or after July 1, 2020, private ICF/IID
facilities that downsized from over 100 beds to tess than 35
beds prior to December 31, 2010 without the benefit of a
cooperative endeavor agreement (CEA) or transitional rate
and who incurred excessive capital costs, shall have their per
diem rates (excluding provider fees) increased by a percent
equal to the percent difference of per diem rates (excluding
provider fees and dental pass through) they were paid as of
June 30, 2019. See chart below with the applicable
percentages:

L3 O 4
I ..

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Deparimeni of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 31:2253 (September 2005), amended LR
33:462 (March 2007), LR 33:2202 {October 2007), amended by the
Department of Health and Hospitals, Bureau of Health Services
Financing, LR 36:1555 (July 2010}, LR 37:3028 (October 2011),
LR 39:1780 (July 2013), LR 39:2766 (October 2013), LR 41:53¢9
{March 2015), amended by the Department of Health, Bureau of
Health Services Financing, LR 47:370 (March 2021), LR 49:
§32904. Temporary Reimbursement for Private Facilities

A.-B.

C. The temporary Medicaid reimbursement rate is all-
inclusive and incorporates the following cost components:

l.-4, ..

5. administrative;

6. the provider fee; and

7. dental pass-throngh/add-on per diem rate (effective
for dates of service on or after January 1, 2023).

D.-E2d. ..

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health, Bureau of Health Services Financing, LR 47:593 (May
2021), amended LR 48:2129 (August 2022), LR 49:

§32905. ICAP Requirements

A. An ICAP must be completed for each recipient of
ICF/IID services upon admission and while residing in an
ICF/1ID in accordance with departmental regulations.

B.-D. ..

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.



HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 31:1593 (July 2005), repromulgated LR
31:2254 (September 2005), LR 49:

§32907. ICAP Monitoring

A. ICAP scores and assessments will be subject to
review by LDH and its contracted agents. The reviews of
ICAP submissions include, but are not limited to:

1.-4. ..
B. ICAP Review Committee
1. Requests for Pervasive Plus must be reviewed and
approved by the LDH ICAP Review Committee.

B2.-C...

AUTHORITY NOTE: Promulgated in accordance with RS,
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Burcau of Health
Services Financing, LR 31:1594 (July 2005), repromulgated LR

31:2254 (September 2005), amended by the Department of Health,
Bureau of Health Services Financing, LR 49:

§32909. Audits

A. Each ICF/IID shall file an annual facility cost report
and a central office cost report.

B. ICFAID shall be subject to financial and compliance
audits.

C. All providers who elect to participate in the Medicaid
Program shall be subject to audit by state or federal
regulators or their designees. Audit selection for the
department shall be at the discretion of LDH.

1. A representative sample of the ICF/IID shall be
fully audited to ensure the fiscal integrity of the program and
compliance of providers with program regulations governing
reimbursement.

2. Limited scope and exception audits shall also be
conducted as determined by LDH,

3. LDH conducts desk reviews of all the cost reports
received. LDH also conducts on-site audits of provider
records and cost reports.

a. LDH seeks to maximize the number of on-site
audited cost reports available for use in its cost projections
although the number of on-site audits performed each year
may vary.

b. Whenever possible, the records necessary to
verify information submitted to LDH on Medicaid cost
reports, including related-party transactions and other
business activities engaged in by the provider, must be
accessible to LDH audit staff in the state of Louisiana.

D. Cost of Qut-of-State Audits

1. When records are not available to LDH audit staff
within Louisiana, the provider must pay the actual costs for
LDH staff to travel and review tlie records out-of-state.

2. If a provider fails to reimburse LDH for these costs
within 60 days of the request for payment, LDH may place a
hold on the vendor payments until the costs are paid in full.

E. In addition to the exclusions and adjustments made
during desk reviews and on-site audits, LDH may exclude or
adjust certain expenses in the cost-report data base in order
to base rates on the reasonable and necessary costs that an
economical and efficient provider must incur.

F. The facility shall retain such records or files as
required by LDH and shall have them available for
inspection for five years from the date of service or until all
audit exceptions are resolved, whichever pericd is longer.
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G. If LDH’s auditors determine that a facility’s records
are unauditable, the vendor payments may be withheld until
the facility submits an acceptable plan of correction to
reconstruct the records. Any additional costs incurred to
complete the audit shall be paid by the provider.

H. Vendor payments may also be withheld under the
following conditions:

1. ..

2. a facility fails to respond satisfactorily to LDH’s
request for information within 15 days after receiving the
department’s letter.

I. If LDH’s audit of the residents= personal funds
account indicate a material number of transactions were not
sufficiently supported or material noncompliance, then DHH
shall initiate a full scope audit of the account. The cost of the
full scope audit shall be withheld from the vendor payments.

J. The ICF/ID shall cooperate with the audit process
by:

1.-6. ..

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 31:1594 (July 2005), repromulgated LR
31:2254 (September 2005), amended by the Department of Health,
Bureau of Health Services Financing, LR 49:

§32913. Leave of Absence Days

A. The reimbursement to non-state ICFs/IID for hospital
leave of absence days is 85 percent of the applicable per
diem rate.

B. ..

1. A leave of absence is a temporary stay outside of
the ICF/IID, for reasons other than for hospitalization,
provided for in the recipient’s written individual habilitation
plan.

C. Effective for dates of service on or after February 20,
2009, the reimbursement to non-state ICFs/IID for leave of
absence days is 85 percent of the applicable per diem rate on
file as of February 19, 2009.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Depariment of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 27:57 (January 2001), repromulgated LR
31:2255 (Seplember 2005), amended by the Department of Health
and Hospitals, Bureau of Health Services Financing, LR 35:1897
(September 2009), amended by the House of Representatives,
House Concurrent Resolution No. 4 of the 2022 Regular
Legislative Session, LR 48:2024 (July 2022), amended by the
Department of Health, Bureau of Health Services Financing, LR
49:

Subchapter C. Public Facilities
§32965. State-Owned and Operated Facilities

A. Medicaid payments to state-owned and operated
intermediate care facilities for persons with developmental
disabilities are based on the Medicare formula for
determining the routine service cost limits as follows:

1. calculate each state-owned and operated ICF/IID’s
per diem routine costs in a base year;

A2.-B...

C. The sum of the calculations for routine service costs
and the capital and ancillary costs "pass-through” shall be
the per diem rate for each state-owned and operated ICF/TID.
The base year cost reports to be used for the initial

Louisiana Register Vol. 49, No. 1 January 20, 2023



calculations shall be the cost reports for the fiscal year ended
June 30, 2002,

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act,

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Bureau of Health Services Financing, LR
39:325 (February 2013), amended by the Department of Health, LR
49:

§32967. Quasi-Public Facilities

A ..

B. The payment rates for quasi-public facilities shall be
determined as follows:

1. determine each ICF/IID’s per diem for the base
year beginning July 1;

B2.-C...

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICALNOTE: Promulgated by the Department of
Health and Hospitals, Bureau of Health Services Financing, LR
39:326 (February 2013), amended by the Department of Health,
Bureau of Health Services Financing, LR 49:

§32969. Transitional Rates for Public Facilities

A. Effective October 1, 2012, the department shall
establish a transitional Medicaid reimbursement rate of
$302.08 per day per individual for a public ICF/IID facility
over 50 beds that is transitioning to a private provider, as
long as the provider meets the following criteria:

Al.-A2a

3. incurs or will incur higher existing costs not
currently captured in the private ICF/1ID rate methodology;
and

4. shall agree to downsizing and implement a pre-
approved OCDD plan:

a. any ICF/IID home that is a cooperative endeavor
agreement (CEA) to which individuals transition to satisfy
downsizing requirements, shall not exceed 6-3 beds.

B.-G ..

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XI1X of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Bureau of Health Services Financing, LR
39:326 (February 2013), amended LR 40:2588 (December 2014),
amended by the Department of Health, Bureau of Health Services
Financing, LR 44:60 (January 2018), LR 44:772 (April 2018}, LR
45:273 (February 2019), LR 45:435 (March 2019), LR 49:

Implementation of the provisions of this Rule may be
contingent upon the approval of the U.S. Department of
Health and Human Services, Centers for Medicare and
Medicaid Services (CMS), if it is determined that
submission to CMS for review and approval is required.

Family Impact Statement

In compliance with Act 1183 of the 1999 Regular Session
of the Louisiana Legislature, the impact of this proposed
Rule on the family has been considered. It is anticipated that
this proposed Rule will have a positive impact on family
functioning, stability and autonomy as described in R.S.
49:972, since it assures access to Medicaid covered dental
services for adult beneficiaries residing in intermediate care
facilities for individuals with intellectual disabilities.
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Poverty Impact Statement

In compliance with Act 854 of the 2012 Regular Session
of the Louisiana Legislature, the poverty impact of this
proposed Rule has been considered. It is anticipated that this
proposed Rule will have a positive impact on child,
individual, or family poverty in relation to individual or
community asset development as described in R.S. 49:973,
as it assures access to Medicaid covered dental services for
adult beneficiaries residing in intermediate care facilities for
individuals with intellectual disabilities.

Small Business Analysis

In compliance with the Small Business Protection Act, the
economic impact of this proposed Rule on small businesses
has been considered. It is anticipated that this proposed Rule
may have a positive impact on small businesses since it
provides increased reimbursement for services.

¢ Impact Statement

In compliance with House Concurrent Resolution (HCR)
170 of the 2014 Regular Session of the Louisiana
Legislature, the provider impact of this proposed Rule has
been considered. It is anticipated that this proposed Rule will
have no impact on the staffing level requirements or
qualifications required to provide the same level of service,
but may reduce the total direct and indirect cost to the
provider to provide the same level of service, and may
enhance the provider’s ability to provide the same level of
service as described in HCR 170 since this proposed Rule
provides increased reimbursement for services.

Public Comments

Interested persons may submit written comments to Tara
A. LeBlaric, Bureau of Health Services Financing, P.O. Box
91030, Baton Rouge, LA 70821-9030. Ms. LeBlanc is
responsible for responding to inquiries regarding this
proposed Rule. The deadline for submitting written
comments is at 4:30 p.m. on March 1, 2023.

Public Hearing

Interested persons may submit a written request to
conduct 2 public hearing by U.S. mail to the Office of the
Secretary ATTN: LDH Rulemaking Coordinator, Post Office
Box 629, Baton Rouge, LA 70821-0629; however, such
request must be received no later than 4:30 p.m. on February
9, 2023, 1f the criteria set forth in R.S. 49:953(A)(2)(a) are
satisfied, LDH will conduct a public hearing at 9:30 a.m. on
February 28, 2023 in Room 118 of the Bienville Building,
which is located at 628 North Fourth Street, Baton Rouge,
LA. To confirm whether or not a public hearing will be held,
interested persons should first call Allen Enger at (225) 342-
1342 after February 9, 2023. If a public hearing is to be held,
all interested persons are invited to attend and present data,
views, comments, or arguments, orally or in writing. In the
event of a hearing, parking is available to the public in the
Galvez Parking Garage, which is located between North
Sixth and North Fifih/North and Main Streets (cater-corner
from the Bienville Building). Validated parking for the
Galvez Garage may be available to public hearing attendees
when the parking ticket is presented to LDH staff at the
hearing.

Dr. Courtney N. Phillips
Secretary



‘'uolled .Em_u s159nbay

,waip Jad ysnoays ssed, e se ASojopoylaw juawdhed juauewad ayy sadun 2 ‘s “Irp - 9°Q
‘€06ZES Ul Ing éﬁﬂmamm walp 1ad uo-ppe pue ygnoys ssed ayl sauyap Ajjleayioads Nl ayL e
£UONEIND|EI JOOJ |2IUSP SYI Ui PIPNJAUL 3 [[IM SIS0D JY1Dads JBUM o

Juonepul

Aq pa1oedw 10U /€ S1502 |BIUP ey} UOIJWINSSE Ue 213y} S) ¢3INPaYIs Juawisnipe Areuonejul UOIIRIIOSSY
pue Susseqes ayy ur ySnoyi-ssed/uo-ppe jeuap 3yl SuIPN|DUl J0U JO) 3|BUORES 3} SI JeYM e JAPIAOLd Alunwiwo)
isiapiaoud 10Y28.41Q 2A1INIAX3 1403991 AAIINIAXI

:m.._mws_ .o.E_Emu

n_u_ __m Joj dwes wﬁ mn mmwﬁ ___>> .. cm_..o:t mmma e v:m mu_a mv_amumuu._ e mcozcmE ajn w_._ 1 pleoIpaj 03 lew3

v/N :Ag poi2npuo)
v/N : "ON 134300
¥/N  :23eq SuuesH djqnd
Ua3u} JO 3OUON
$301A435 jejua(] — ASOJOPOYIBIA JUDWBSINQUIIRY — SN |IGESIT [BNIDI||DIU] UM SUOSID JOj Sai|1Ded 9Je) Ije|paulIaly| :a|ny pasodoid

SLNFWNWO0D NALLRM 40 AHVIKINNS



Veronica Dent

From: Veronica Dent

Sent: Thursday, March 9, 2023 11:33 AM

Jo: ‘cmeehan@communityprovider.org'

Subject: RE: Public comment on ICF Dental NOI
Attachments: Caroline Meehan (CPA) Response 030823.pdf

Good morning, Ms, Meehan:

Thank you for submitting comments relative to the Notice of Intent for Intermediate Care Facilities for Persons with
Intellectual Disabilities — Reimbursement Methodology — Dental Services, which was published in the January 20, 2023
edition of the Louisiana Register. Attached please find the Department’s responses to the areas of concern noted in
your letter. A copy of the attachment is also being forwarded via U.S. Mail.

Medicaid Program Manager

Medicaid Policy and Compliance Section
Office: 225-342-3238| Fax: 225-376-4777
veronica.dent@la.gov

Mon-Fri, 7:30 a.m. - 4:00 p.m.

LOULBIANA
I'.}mmmommm
Mocropsd

PRIVACY AND CONFIDENTIALITY WARNING

This E-mail may contain Protected Health Information, Individually Identifiable Health Information and other information which is protected by
Iaw. The information is intended only for the use of the intended recipient. If you are not the intended recipient, you are hereby notified that any
review, disclosure/re-disclosure, copying, storing, distributing or the taking of action in reliance on the content of this E-mail and any
attachments thereto, is atrictly prohibited. If you have received this E-mail in error, please notify the sender immediately and destroy the
contents of this E-mail and its attachments by deleting any and all electronic copies and any and all hard copies regardless of where they are
maintained or stored.

From: Carcline Meehan <cmeehan@communityprovider.org>
Sent: Monday, February 27, 2023 3:32 PM
To: Tara LeBlanc <Tara.LeBlanc@LA.GOV>

Cc: Arc of Acadiana <Cindy.leleux@arcofacadiana.org>; Randy Davidson <rdavidson@laholyangels.org>
Subject: Public comment on ICF Dental NO!

EXTERNAL EMAIL: Please do not click on links or attachments unless you know the content is safe.

Hi Tara,

Please see attached public comments from the CPA regarding the following Notice of Intent published in the
January 2023 Louisiana Register:

Intermediate Care Facilities for Persons with Intellectual Disabilities Reimbursement Methodology - Dental
Services



Thank you for the opportunity to provide feedback.

Caroline

Caroline Meehan

Executive Director, Community Provider Association
cmeehan(@communityprovider.org

202.374.8695

P.O. Box 19571

New Orleans, LA 70179-9571
https://www.communityprovider.or;
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State of Louisiana

Louisiana Department of Health
Bureau of Health Services Financing

March 8, 2023

Caroline Meehan

Executive Director

Community Provider Association
P.O. Box 19571

New Orleans, LA 70179-9571

Dear Ms. Meehan:

RE: Notice of Intent for Intermediate Care Facilities for Persons with Intellectual
Disabilities — Reimbursement Methodology — Dental Services

This letter is in response to your correspondence regarding the Notice of Intent for
Intermediate Care Facilities for Persons with Intellectual Disabilities —- Reimbursement

Methodology — Dental Services which was published in the January 20, 2023 edition of
the Louisiana Register.

In compliance with Act 366 of the 2022 Regular Session of the Louisiana Legislature,
this Notice of Intent proposes to amend the provisions governing the reimbursement
methodology for Intermediate Care Facilities for Persons with Intellectual Disabilities in
order to allow for an additional add-on rate for comprehensive dental care provided to
Medicaid beneficiaries age 21 or older who reside in these facilities.

Thank you for taking the time to provide comments relative to the proposed Rule. The
Department’s responses to your concerns are indicated below.

§32903,D.4.b -d.i., 5

1} The rule mentions a "statewide price" and a “pass through.” Will these be the
same for all ICF providers?

Initially, the per diem add-on rate will be a statewide price determined by the State’s
actuary and is the same for all ICF providers. Once the dental expense has been
recognized in a facility cost report utilized in a rate rebase period, the statewide per diem

add-on will no longer be used and a facility specific pass-through per diem rate will be
calculated.
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2) The rule states that “this pass-through/add-on may be adjusted annually and will
not follow the rebasing and inflationary adjustment schedule.” What is the rationale
Jor not including the dental add-on/pass-through in the rebasing and inflationary
adjustment schedule? Is there an assumption that dental costs are not impacted by
inflation?

The rebasing of rates only occurs at least every three years. Only in non-rebase periods
could an interim inflationary adjustment be applied contingent upon appropriate from the
legislature. The dental component is being considered separately to allow the state the
discretion and flexibility to adjust the dental pass-through/add-on per diem as frequently
as annually to incorporate more recent data.

3) What specific costs will be included in the dental floor calculation?
The dental floor calculation would include the expenses incurred for the provision of
dental services required by the ICFs.

4) The rule specifically defines the pass through and add-on per diem separately, but
in §32903, D.4.b - d.i,, 5, c implies the permanent payment methodology as a “pass
through per diem.” Please clarify.

Refer to #1 above. The add-on per diem and the pass-through per diem are two separate
items. The add-on per diem is a statewide rate that will be used until the dental expenses
have been recognized in a facility cost report that is utilized in a rate rebase period. At
that time, the add-on will no longer be paid and a facility specific pass-through per diem
rate will be calculated and incorporated.

We appreciate your willingness to provide comments regarding this proposed Rule and
hope that you will continue to work with us as we strive to improve health care outcomes
for Louisiana citizens.

Should you have any questions or comments regarding Medicaid administrative
rulemaking activity, you may contact Veronica Dent, Medicaid Program Manager, at

225-342-3238 or by email to Veronica.Dent(@la.gov.
Sincerely,

Tara A. LeBlanc

Medicaid Executive Director

TAL/KHB/vyd

c Tizi Robinson, Hospital and Facility Finance Director
Kolynda Parker, Medicaid Deputy Director
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State of Louisiana

Louisiana Department of Health
Office of the Secretary

March 10, 2023

Via Statutorily Prescribed Email

To: The Honorable Fred H. Mills, Jr., Chairman, Senate Health & Welfare Committee
The Honorable Larry Bagley, Chairman, House Health & Welfare Committee

From: Dr. Courtney N. Phillips
Secretary

Re:  Second Report to LAC 48:1.Chapter 100 = Nurse Aide Training and Competency
Evaluation Program — Medication Attendant Certified — Licensing Standards

Pursuant to the Louisiana Administrative Procedure Act, the Louisiana Department of
Health, Bureau of Health Services Financing, submits its second report regarding the
Nurse Aide Training and Competency Evaluation Program — Medication Attendant
Certified — Licensing Standards, LAC 48:1.Chapter 100.

A Notice of Intent (NOI) on the proposed amendments was published in the October 20,
2022 issue of the Louisiana Register (LR 48:2666). Substantive changes were made to the
September 20, 2022 NOI due to public comments and LDH published a Potpourr notice
in the January 20, 2023 issue of the Louisiana Register (LR 49:188) noting the substantive
changes to the NOI, and a public hearing was conducted concerning the substantive
changes on February 28, 2023, as noted in the Potpourri.

Unless otherwise directed, the Department anticipates adopting the October 20, 2022 NOI
as amended by the Potpourri published in the January 20, 2023 Potpourri, when it is
published as a final rule in the April 20, 2023, issue of the Louisiana Register.

Please contact Cynthia York, Cynthia.York(@la.gov, if you have any questions or require
additional information about this matter.

Cc: Tasheka Dukes, HSS Assistant Secretary, LDH
Tara LeBlanc, Medicaid Director, LDH
Veronica Dent, Medicaid Program Manager, LDH
Bethany Blackson, Legislative Liaison, LDH
Catherine Brindley, Editor, Louisiana Register, Office of the State Register
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NOTICE OF INTENT

Department of Health
Bureau of Health Services Financing

Nurse Aide Training and Competency Evaluation Program
Medication Attendant Certified—Licensing Standards
(LAC 48:1.Chapter 100)

The Department of Health, Bureau of Health Services
Financing proposes to amend LAC 48:1.Chapter 100 as
authorized by R.S. 36:254 and R.S. 40:2131-2141. This
proposed Rule is promulgated in accordance with the
provisions of the Administrative Procedure Act. R.S. 49:950
et seq.



Act 112 of the 2022 Regular Session of the Louisiana
Legislature revised the requirements for medication
administration and medication attendant services provided in
long-term care facilities. In compliance with Act 112, the
Department of Health, Bureau of Health Services Financing
proposes to amend the provisions governing the Nursing
Aide Training and Competency Evaluation Program in order
to update the licensing requirements for medication
attendants certified that provide services in licensed long-
term care facilities.

Title 48
PUBLIC HEALTH—GENERAL
Part I. General Administration
Subpart 3. Licensing and Certification
Chapter 100. Nurse Aide Training and Competency
Evaluation Program

Subchapter G. Medication Attendant Certified
§10080. Definitions

Abuse—1. - 4. Repealed.
Adult  Residential Care  Provider—a facility, agency,
institution, society, corporation, partnership, company,

entity, residence, person or persons, or any other group
which provides adult residential care for compensation to
two or more adults who are unrelated to the licensee or
operator.

* ¥ #*

Licensed Nurse—a licensed registered nurse (RN) or a
licensed practical nurse (LPN) who is .acting within the
scope of practice of his'her respective licensing board(s)
and/or certifications.

Licensed Practical Nurse (LPN)-a person who practices
practical nursing and who is licensed to practice practical
nursing in accordance with R.S. 38:961, or current law.

Licensed Long-Term Care Facility (LLCF)-nursing home
as defined in R.S. 40:2009.2 and an adult residential care
provider as defined in R.S. 40:2166.3.

Medication Attendant Certified (MAC)—a person certified
by LDH to administer medications to licensed long-term
care facility residents, hereafter referred 10 as a MAC.

Medication Error-the observed or identified preparation
or administration of medications or biologicals that is not in
accordance with:

1. the prescriber’s order(s);

2. manufacturer’s  specifications  regarding  the
preparation and administration of the medication or
biological; or

3. accepted professional standards and principles that
apply to professionals providing services. Accepted
professional standards and principles include any state
practice regulations and current commonly accepted health
standards established by national organizations, boards, and
councils.

Medication Error Rate-is determined by calculating the
percentage of medication errors observed during a
medication administration observation. The numerator in the
ratio is the total number of errors that the HSS survey team
observes, both significant and unon-significant. The
denominator consists of the total number of observations, or
opportunities for errors, and includes all the doses the HSS
survey team observed being administered plus the doses
ordered but not administered. The equation for calculating a
medication error rate is as follows: medication error rate
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equals number of errors observed divided by the
opportunities for errors times 100.

Nurse Aide—Repealed.

Nursing  Facility or Nuwrsing [ome—an  institution

licensed pursuant to R.S. 40:2009.1-2009.10.

Vursing Home—Repealed,

Registered Nurse (RN} -any individual licensed and/or
certified in accordance with R.S. 37:911 et seq. or cucrent
law to engage in the practice of nursing as defined in R.S.
37:913, or current law.

* & &

Significant  Medication Frror-—one which causes the
resident discomfort or jeopardizes heaith or safety. The
significance of medication errors is a matter of professional
judgement, A significant medication error shall be
determined based on the resident’s condition, drug category.
and frequency of error.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and R.S. 37:1026.1 ¢t seq.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals. Office of the Secretary. Bureau of Health
Services Financing. LR 34:1413 (July 2008). amended by the
Department of” Health. Bureau of Health Services Financing, LR
46:29 (January 2020). LR 49:

§10081. General Provisions

A. The LDH establishes provisions for the use of MACs
in LLCFs. The department shall maintain a registry of
individuals who have, at a minimum:

1. passed a qualifying CNA examination and are in
good standing;

2. completed the state-approved MAC training course
and competency evaluation through the Louisiana
Community and Technical College System {LCTCS); and

3. .

B. The MAC registry shall contain the following items:

1. a list of individuals who have successfully
completed the approved MAC training curriculum and
competency evaluation. Each individual listed shall have the
following information maintained on the registry;

a. - L.iii.
iv. exploitation and misappropriation of property;
v. significant medication errors; and
vi. an accurate summary of findings after action
on findings are final and after any appeal is ruled upon or the
deadline for filing an appeal has expired;

B.lj.-C. ...

D. Change of Information. A MAC certificate holder
shall notify the department as soon as possible but no later
than 30 days afier changing his or her address, telephone
number, e-mail address, or name.

E. ..

F. Letter of Certification. An initial letter of certification
shall be valid for 12 months from the date of issuance.

1.-3. Repealed.

G. A MAC may perform certain duties and functions
delegated by a licensed RN and under direct supervision of a
licensed nurse who is on-site and on duty at the LLCF.
Although the performance of selected medication
administration tasks are delegated to the MAC by the RN,
the RN retains the accountability for the total nursing care of
the resident, regardless of whether the care is provided
solely by the RN or by the RN in conjunction with other
licensed or unlicensed assistive personnel. The MAC shall:
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. function in accordance with applicable laws and
rules relating to administration of medication and operation
ofa LLCF; and

2. comply with the department’s rules applicable 10
such personnel used in a LLCF.

H. Persons employed as MACs in a LLCF shall comply
with the requirements relating to CNAs as set forth in the
Omnibus Budget Reconciliation Act of 1987, Public Law
100-203 and minimum licensure standards for nursing
facilities, and CNA training and competency evaluation, or
subsequent amendments.

1. Restriction. White on duty, a MAC’s sole function
shall be to administer medications to residents, Persons
employed as medication attendants in a LLCF may not be
assigned  additional  responsibilities.  [f  medication
administration has been completed, they may assist in other
areas.

). LLCFs may count the MAC in required nursing
hours.

J.1. - M. Repealed.

AUTHORITY NOTE: Promulgated in accordance with RS,
36:254 and R.S. 37:1026.1 el seq.

HISTORICAL NOTE: Promulgated by the
Health and Hospitals. Office of the Secretary. Bureau of Health
Services Financing. LR 34:1413 (July 2008). amendcd by the
Department of Health and Hospitals. Burecau of Flealth Services
Financing. LR 38:1248 (May 2012). rcpromulgated LR 38:1412

(June 2012). amended by the Department of Heaith. Bureau of

Iealth Services Financing. LR 46:30 (January 2020), LR 49:
§10082. General Requirements

A. Prior to application for a certificate under this

Chapter. all persons shall:

1.-5. ..

6. be currently employed in a LL.CF as a CNA on the
first official day of an applicant's MAC training program;

7. have a minimum of one year experience in a LLCF;
and

8. successfully pass a  statewide  criminal
background/security check conducted by the State Police. or
its designee, within 90 days of an applicant starting the
MAC program and be free of abused substances as
evidenced by periodic drug testing in accordance with the
LLCF’s policies and procedures. Verification of these results
must be received by the training entity, documented, and
maintained in the personnel file.

B. A MAC may not administer medication to a resident
in a LLCF unless he/she:

1. ..
2. is currently enrolled in the state approved training
course and is acting under the direct supervision of faculty.

C. The LCTCS training and competency evaluation
program shall:

1. maintain qualified, approved RNs and LPNs for
classroom and clinical instruction;

2. protect the integrity of the competency evaluations
by keeping them secure;

3. utilize a pass rate of at least 80 percent for each
individual student; and

4. assure the curriculum meets state requirements,

D. Clinical instruction shall be conducted in an approved
LLCF with a ratio of no more than 5:1 under the direct
supervision of the instructor.

1, -4. Repealed.
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E. Training programs that do not meet minimum
standards and cannot provide an acceptable plan for
correcting  deficiencies shall be eliminated from
participation.

F. Repealed.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and R.S. 37:1026.1 ct seq.

HISTORICAL NOTE: Promulgated by the Department of
llcalth and Hospitals, Office of the Secretary, Burcau of Health
Services Financing. LR 34:1414 (July 2008). amended by the
Department of Health and Hospitals. Bureau of Health Services
Financing. LR 38:1249 (May 2012). amended by the Department of
Health, Bureau of Health Services Financing. LR 46:30 (Januan
2020). LR 49:

§10083. Certification Requirements

A, Initial Certification

I.  be a CNA in good standing;

a.-b. Repealed.

2. be employed in a MAC approved LLCF;

3. meet requirements set forth in §10082; and

4. complete the required MAC training program.

B. Renewal Certification

1. A MAC cenificate holder shall:

a.  beaCNA in good standing;

b. have no findings on the MAC registry;

¢. submit the following documentation to the
registry prior to the expiration date of the certificate:

i. a signed attestation acknowledging review of
the current MAC requirements:

ii. documentation of having completed four hours
of state-approved continuing education administered by an
approved institution focusing on medication administration.
prior to expiration of the centificate; and

ili. documentation of having worked at least 400
hours within the previous 12 months as a MAC in an LLCF.

1.d. - 3.Repealed.

C. Denial of Renewal. The department shall deny
renewal of the centificate of a MAC who is in violation of
this Chapter at the time of the application renewal.

1.-3. Repealed.

D. Reciprocity. A person who holds a valid license,
registration or certificate as a MAC issued by another state
shall also be certified in Louisiana if the transferring state’s
training program is at least 120 hours or more and the
applicant passed that state’s-approved MAC competency
examination.

1. The applicant shall initially submit an application
for reciprocity to the CNA registry as set forth in the CNA
training competency evaluation program, §10035 of this
Chapter.

2. Once placed on the CNA registry in the state of
Louisiana, the applicant may submit an application for
reciprocity to the MAC Registry.

3. The application shall include a certified copy of the
license or certificate for which the reciprocal certificate is
requested.

4. The department shall contact the issuing agency to
verify the applicant’s status with the agency.

5. The applicant shall submit documentation of 400
hours employed as a MAC within the previous 12 months.

E. Expired Certification. A MAC whose certificate has
expired shall not perform medication administration until the
certificate has been reissued. The following criteria shall be



met and documentation submitted to the registry for
consideration of certificate re-issuance:

1. Documentation of 400 employment hours worked
within the last 12 months ina LLCF as a MAC; and

2. A signed attestation acknowledging review of the
current MAC requirements within 30 calendar days of
expiration of the cenification; or

3. Documentation supporting completion of a
minimum of 40 hours of re-orientation of medication
administration and the job duties of the MAC within 12
months of expiration of certification to be provided by a
MAC approved LLCF. At a minimum the re-orientation
shall:

a. include authorized duties and prohibited duties
described in this Subchapter, and the facility’s medication
administration policies;

b. be provided by a licensed RN who is employed
by the LL.CF in which the MAC is currently employed; and

c. include documentation of a competency
evaluation through skills demonstration and written
examination.

4. Failure to meet the certificate renewal or re-
issuance requirements within 12 months from the expiration
of the certification, will be considered a voluntary surrender
of the MAC certification.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and R.S. 37:1026.1 et seq.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Oflfice of the Seccretary. Burcau of Health
Services Financing, LR 34:1415 (July 2008). amended by the
Depariment of Health and Hospitals. Bureau of Health Services
Financing. LR 38:1249 (May 2012). amended by the Department of
Health. Burcau of Health Services Financing, LR 46:31 (January
2020). LR 49:

§10084. Coordinators, Instructors, and Trainers

A. Program Coordinator. The state-approved MAC
training program shall have a program coordinator who
provides general supervision of the training received by the
MAC ftrainees.

1. The program coordinator shall be an RN and shall
have the following experience and qualifications:

a. a minimum of two years of nursing experience,
of which at least one year must be in caring for the elderly or
chronically ill, obtained through employment in any of the
following:

i. aLLCF unit;
ii. ageriatrics department;
ifi. a chronic care hospital,
iv. other Iong-term care sefting; or
v. experience in varied responsibilities mcludmg.
but not limited to, direct resident care or supervision and
staff education; and

b. completion of Vocational Trade and Industrial
Education (VTIE) or Career and Technical Trade and
Industrial Education (CTTIE) licensure, “train the trainer”
type program, or a master’s degree or higher.

2. The program coordinator shall supervise no more
than two MAC training programs simultaneously and shall
be on the premises where the program is being conducted for
at least 50 percent of the duration of the program.

3.-'4. Repealed.

B. Instructors. Instructors shall be RNs or LPNs in a
ratio such that not less than 50 percent of the instructors are

2669

RNs and shall hold a current, unencumbered Louisiana
nursing license or PTP. Licensed practical (vocational)
nurses, under the direct supervision of the coordinator, may
provide classroom and clinical skills instruction and
supervision of trainees if they have two years of experience
in caring for the elderly and/or chronically ill of any age or
have equivalent experience.

1. Such experience
employment in:

a. alLLCF;
b. agenatrics department;

¢. achronic care hospital; or

d. another long-term care setting.

2. Experience in resident care. supervision and staff
education is preferred.

3. The ratio of instructors to trainees in clinical
training shall not exceed 1:5 and the ratio of instructors to
trainees in the classroom shall not exceed 1:15.

4.-5. Repealed.

C. Program Trainers. Qualified resource personnel from
the health field may participate as program trainers as
needed for discussion or demonstration of specialized
medication procedures.

1. Qualified resource personnel shall have a minimum
of one year of experience in their health care field and shall
be licensed. registered and/or certified, if applicable, and
may include:

may be obtained through

registered nurses;

licensed practical/vocational nurses;
pharmacists;

dietitians;

LLCF administrators;

gerontologists;

physical therapists and occupational therapists;
activities specialists; and
speech/language/hearing therapists.

2. All program trainers shall have a minimum of one
year of current experience in caring for the elderly and/or
chronically ill of any age or have equivalent experience.

3. The training program may utilize other persons
such as residents, experienced aides, and ombudsmen as
resource personnel if these persons are needed to meet the
planned program objectives or a specific unit of training.

D. Trainees

1. Each MAC trainee shall be clearly identified as a
trainee during all clinical portions of the training.
ldentification should be recognizable to residents, family
members. visitors and staff.

a.-c. Repealed.

2. Trainees shall take the competency evaluation
(through skills demonstration and written examination)
within 30 days after completion of the training program.
Trainees will be given a maximum of two opportunities
within 90 days following completion of the training program
to successfully complete the competency evaluation
program.

3. If a trainee fails to successfully complete the
competency evaluation program, he or she shall re-enrol} in
the approved training program.

4.-30. Repealed.

AUTHORITY NOTE: Promulgated in accordance with R.S,
36:254 and R.S. 37:1026.1 et seq.

S EFR e Ae o
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HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing. LR 34:1415 (July 2008). amended by the
Depaniment of Health and Hospitals. Bureau of Health Services
Financing. LR 38:1250 (May 2012). amended by the Department of’
Health. Bureau of’ Health Services Financing. LR 46:31 (January
2020), LR 49:

§10085. Training Curriculum

A. The goal of the MAC training and competency
evaluation program is the provision of safe, effective and
timely administration of medication to residenis by MACs
who are able to:

l. communicate and interact completely on a one-to-
one basis with residents as part of the team implementing
resident care;

2. demonstrate sensitivity to the resident’s emotional,
social and mental health needs through skillful, directed
interactions;

3. exhibit behavior to support and promote the rights
of residents; and

4. demonstrate proficiency in the skills related to
medication administration.

B. Each MAC training program shall provide all trainees
with a LLCF orientation that is not included in the required
minimum 120 hours of core curriculum. The orientation
program shall include, but not be limited to:

1. an explanation of the facility’s organizational
structure:;

2. the facility’s policies and procedures;

3. discussion of the facility’s philosophy of care;

4. adescription of the resident population; and

5. employee policies and procedures.

C. Core Curriculum. The curriculum content for the
training program must include material which provides a
basic level of knowledge and demonstrable skills for each
individual completing the program. The content should
include the needs of populations which may be served by an
individual LLCF.

1. The core curriculum shall be a minimum of 120
hours in length which shali include a minimum of 45 clinical
hours.

2. Each unit objective shall be behaviorally-stated for
each topic of instruction. Each objective must state
performance criteria which are measurable and will serve as
the basis for the competency evaluation.

D. Minimum Curriculum. The training program shall be
developed and conducted to ensure that each MAC, at a
minimum, is able to demonstrate competency in the
following areas including, but not limited to:

1. the basic principles of medication administration
and the responsibilities of the MAC including:

a. the role and functions of a MAC:

b. the professional relationship between the MAC
and the residents and their families; and

c. prohibited functions or duties;

2. definition of nurse delegation;

3. definition of the basic terms used in medication
administration, including identification of the abbreviations
used in medication orders and on the medication
administration records;

4. review of the various forms of medications:
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5. methods of medication administration including:

a. proper positioning of resident for wvarious
medication administrations; and

b. the value of good body alignment prior to and
after medication administration;

6. requirements for proper storage and security of
medications;

7. proper methods for disposal of drugs;

8. infection control;

9. basic anatomy and physiology;

10. the functions of the gastrointestinal,
musculoskeletal, integumentary, nervous, sensory, renal and
urinary, reproductive, cardiovascular, respiratory, and
endocrine systems;

a. description of the common disorders associated
with these sysiems; and

b. the effect of aging on these systems;

11. definition of pharmacology including:

a. medication classifications;

b. a description of a controlled drug and how
administration of these drugs differ;

¢. the cycle of a drug in the body; and

d. side effects of medications;

12. the safe administration of all
medication including;

a. adescription of the difference among all forms of
oral medication: and

b. special precautions observed when administering
time-released capsules, enteric-coated tablets and oral
suspensions;

13. appropriate procedures to follow when the resident
is nothing by mouth (NPO), dysphagic, refuses the
medication, vomits the medication, or has allergies;

14. application of topical medications and the standard
precautions utilized in administering a topical medication;

15. the safe instillation of ophthalmic drops and
ointments;

16. the safe administration of nose drops;,

17. proper technique for administration of inhalant
medications including:

a. a description of when the MAC may administer
an inhalant;

18. the safe administration of a rectal suppository;

19. the safe administration of a vaginal medication;

20. developing proficiency in measuring liquid
medications in a medicine cup or syringe;

21. measuring apical pulse and/or blood pressure (B/P)
prior to medication administration;

22. the importance of the "chain of command;"

23. developing  effective  communication
interpersonal skills;

24. maintaining communication with the licensed nurse
including:

a. a description of the situations that must be
reported to the nurse:

25. the purpose of the clinical record and the
importance of timely. clear and complete documentation in
the medication administration record,

26. methods for avoiding medication errors:

a. reporting and documentation requirements when
medication errors occur;

forms of oral

and



27. a resident's rights related to medication
administration;
28. a discussion of the “rights" of medication

administration;

29. the application and certification; and

30. violations of the laws and rules that may result in
disciplinary action and/or loss of certification.

AUTHORITY NOTE: Promulgaied in accordance with R.S.
36:254 and R.S. 37:1026.1 et seq.

HISTORICAL NOTE: Promulgated by the Depanment of
Health and Hospitals. Office of the Sccretary. Burcau of Health
Services Financing. LR 34:1416 (July 2008). amended by the
Department of Health and Hospitals, Bureau of Health Services
Financing. LR 38:1250 (May 2012). amended by the Department of
Health, Bureau of Health Services Financing. LR 46:32 (January
2020). LR 49:

§10086. Competency Evaluation

A. A competency evaluation shall be developed by the
training entity and conducted to ensure that each trainee, at a
minimum. is able to demonstrate competencies taught in
each part of the training curriculum.

B. Written examinations shall be provided by the
training entity or organizations approved by the department.
The examination shall reflect the content and emphasis of
the training curriculum and will be developed in accordance
with accepted educational principles.

1.-12. Repealed.

C. The entity responsible for the training and
competency evaluation shall report to the registry the names
of all individuals who have satisfactorily completed the
curriculum after the training is completed. Within 15 days
after a MAC has successfully completed the training and
competency evaluation, the training entity shall notity the
registry.

AUIHORIIYNOTL Promulgated in accordance with R.S.
36:254 and R.S. 37:1026.1 et seq.

HISTORICAL NOTE: Promulgated by the Depariment of
Health and Hospitals. Office of the Secretary. Bureau ol Health
Services Financing, LR 34:1416 (July 2008). amended by the
Depaniment of Health and Hospitals. Bureau of Health Services
Financing. LR 38:1250 (May 2012). amended by the Department o’
Health, Bureau of Health Services Financing, LR 46:32 (January
2020). LR 4%

§10087. Authorized Duties

A. The MAC may perform certain duties and functions
delegated by a licensed RN and under the direct supervision
of a licensed nurse who is on-site and on duty. These
autherized duties shall apply to MAC trainees under the
supervision of the clinical instructor. The ratio of MACs to
licensed nurses shall not exceed two medication attendants
to one licensed nurse at any given time.

1.-16. Repealed.

B. MACs may:

1. observe and report to the licensed nurse a resident’s
adverse reaction to a medication;

2. administer medications which require vital signs
only with direct authorization from the licensed nurse prior
to administration;

3. take and record wvital signs prior o the
administration of medication that could affect or change the
vital signs;

4. in an emergency only, administer oxygen at 2 liters
per minute per nasal cannula and immediately afier the
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emergency, verbally notify the licensed nurse on duty and
appropriately document the action and notification;

5. administer regularly prescribed medication only
after personally preparing (setting up) the medications to be
administered;

6. deliver and administer certain  prescribed
medications ordered by an authorized prescriber by the
following methods:
orally:
topically (to intact skin only);
drops and sprays for the eye, ear or nose;
vaginally;
rectally;
transdermally;
by metered dose oral inhalation; or
sublingually;

7. record medications administered in the resident's
chart and/or medication administration record;

8. chart medication effects and side effects:

9. adminisier medications which require vital signs,
only with direct authorization from the licensed nurse prior
1o administration;

a. the results of the vital signs must be documented
in the clinical record;

10. administer pro re naia (prn), as needed medications
only with direct authorization of the licensed nurse;

11. measure prescribed liquid medication only if
verified by the licensed nurse prior to administration; and

12. crush prescribed medications only if ordered by the
physician and verified by the licensed nurse.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and R.S. 37:1026.1 et seq.

HISTORICAL NOTE: Premulgated by the Department of
Health and Hospitals. Office of the Secretary. Burcau of Health
Services Financing, LR 34:1416 (July 2008). amended by the
Depaniment of Health, Bureau of Health Service: Financing, LR
46:32 (January 2020). LR 49:

§10088. Prohibited Duties

A. Medication attendants certified shall not:

1. administer any controlled dangerous substances
(schedules I through V) as set forth by the Drug
Enforcement Agency or the Louisiana Board of Pharmacy;

2. administer any medications by the following
parenteral routes:
intramuscular:
intravenous;
subcutaneous;
intradermal; or
other routes restricted in department rules;

3. admmlster any medication used for intermittent
positive pressure breathing (1PPB) treatments:

4. administer an initial dose of a medication that has
not been previously administered to a resident as determined
by the clinical record;

5. calculate medication doses for administration;

6. administer medications or feedings by way of a
tube inserted in a cavity of the body;

7. receive or assume responsibility for writing any
verbal or telephone order from an authorized prescriber;

8. order new medications or medications whose
directions have changed from the pharmacy;

TR oo a0 Te
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9. apply topical medications that involve the treatment
of skin that is broken;

10. steal, divert or otherwise misuse medication;

11. violate any provision of this Chapter,

12, procure or attempt to procure a certificate by
fraudulent means;

13. neglect to administer prescribed medications in a
responsible and timely manner;

14. perform a task involving the administration of a
medication which requires:

a. an assessment of the patient’s physical status;
b. an assessment of the need for the medication;
c. acalculation of the dose of the medication: or
d. the conversion of the dose;

15. perform a task involving the administration of a
medication if the patient is unstable or has changing nursing
needs, unless the supervising nurse is able to monitor the
patient and the effect of the medication on the patient; or

16. administer medications if he/she is unable to do so
with reasonable skill and safety to the resident if the resident
is impaired by reason of excessive use of mood altering
drugs, narcotics, chemicals or any other type of material.

B.-F. Repealed.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and R.S. 37:1026.1 ¢t seq.

HISTORICAL NOTE: Promulgated by the Departmenmt of
Health and Hospitals. Office of the Secretary. Bureau of Health
Services Financing. LR 34:1417 (July 2008). amended by the
Departiment of Health and Hospitats. Bureau of Health Services
Financing. LR 38:1250 (May 2012). amended by the Department of
Health. Bureau of Health Services Financing. LR 46:32 (January
2020). LR 49:

§10089. Allegations of Medication Attendant Certified
Wrong-Doing

A.-B3a. ..

C. Through the formal hearing process. determinations
will be made on both the certificate for MAC pursuant to
this Section and the certificate for CNA practice in
accordance with LAC 48:1.§10061-310079.

1. 1f the allegation of wrongdoing results in
determinations being made against both the MAC and CNA
certification simultaneously, both certifications must be
brought to informal dispute resolution or appeal together.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and R.S. 37:1026.1 et seq.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals. Office of the Secretary. Bureau of Health
Services Financing. LR 34:1417 (July 2008). amended by the
Department of Health and Hospitals. Bureau of Health Services
Financing. LR 38:1250 (May 2012). amended by the Department of
Health. Bureau of Health Services Financing. LR 46:33 (Januan
2020). LR 49:

§10090. Suspension, Revocation or Denial of Renewal

A

B. The following are grounds for disciplinary actions:

1.

2. procuring or attempting to procure a certificate by
fraudulent means;

3. violating any provision of this Chapter; or

4. knowingly making false claims or providing false.
forged, or altered information in the resident’s medical
record or providing false, forged. or altered documentation
to the department.

C.-E3...
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F. The department shall investigate prior to making a
final determination on a suspended certificate. During the
time of suspension, the suspended certificate holder shall not
perform as a MAC in any capacity.

l.-GlI.

AUTHORITY NOTE: Pronmulgated in accordance with R.S.
36:254 and R.S. 37:1026.1 et seq.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals. Office of the Secretary. Bureau of Health
Services Financing, LR 34:1417 (July 2008). amended by the
Department of Health and Hospitals. Burcau of Health Services
Financing. LR 38:1250 (May 2012). amended by the Department of
Health. Bureau of Health Services Financing. LR 46:33 (Januan
2020). LR 49:

§10091. Provider Participation and Responsibilities

A. An LLCF with a license that is in good standing with
the department may apply to the department to utilize
MACs. Upon receipt of a facility’s application, the
department shall review the facility’s compliance history.

B. If a facility is non-compliant with program
regulations, the department shall take into consideration the
findings that resulted in the facility’s noncompliance before
making a determination whether or not to allow the facility
to utilize MACs. Emphasis shall be placed on deficiencies
cited in the area of medication administration such as
significant medication errors, medication error rates and
repeat deficiencies of such.

C. The department may deny a facility’s request to use
MACs if it is determined that. based upon the compliance
history, the safety and well-being of residents would be
Jjeopardized. If the facility is denied participation, the facility
may ask for a reconsideration and review of the
circumstances which contributed to the denial of the
application.

1. knowingly making false claims, or providing false,
forged. or altered information or documentation to the
department, law enforcement, or authorized agencies shall
permanently render revocation of the LLCF’s participation
in the MAC program.

D. The following application information shall be
submitted to the HSS for consideration of approval of MAC
utilization:

1. the number of beds for the entire LLCF and beds
per unit;

2. the total resident capacity for the LLCF;

3. the type of LLCF;

4. policy and procedure describing the plan for
orientation. utilization of MACs, tracking and trending of
medication errors for MACs, including orientation of all
staff to the role of MACs;

5. documentation of the number and type of
medication errors in the year prior to the utilization of
MACs: and

6. a statement that the LLCF will utilize the MACs in
accordance with the department’s rules and regulations and
will provide evaluation information as indicated.

E. A facility’s application that is not complete within 90
calendar days of receipt by the department shall be
considered null and void.

F. Approved LLCFs shall have written policies and
procedures that a minimum, address the MAC’s role,
responsibilities, authorized duties, prohibited duties, and
medication errors,



G. Disqualification of MAC program. The department
may sanction a facility andior revoke a facility's
participation in the MAT program for a period of two years,
if it is determined by the department that, based upon the
facility’s compliance history, the safety and well-being of
residents is jeopardized by the facility’s non-compliance
with licensing standards. The department may also sanction
and/or revoke a facility’s participation in the MAC program,
if the facility provides false statements and/or documentation
concerning their MAC program. If the facility’s participation
is revoked, the facility may ask for a reconsideration and
review of the circumstances which contributed to the
revocation of participation in the MAC program.

H. Reinstatement of MAC Provider Participation. A
LLCF who has lost their MAC program and’or nurse aide
training and competency evaluation programming
(NATCEP) program due to non-compliance resulting in
substandard quality of care, harm or immediate jeopardy,
including but not limited to medication errors, may re-apply
to participate in the MAC program upon the end of the two-
year period of the prohibition timeframe. If the facility’s
participation in the MAC program is revoked for providing
false statements or documentation, the facility may not
reapply for reinstatement.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and R.S. 37:1026.1 et seq.

HISTORICAL NOTE: Promulgated by the Department of
Heaith, Bureau of Health Services Financing. 1.R 49:

Family Impact Statement

In compliance with Act 1183 of the 1999 Regular Session
of the Louisiana Legislature, the impact of this proposed
Rule on the family has been considered. 1t is anticipated that
this proposed Rule will have no impact on family
functioning, stability and autonomy as described in R.S.
49:972,

Poverty Impact Statement

In compliance with Act 854 of the 2012 Regular Session
of the Louisiana Legislature. the poverty impact of this
proposed Rule has been considered. 1t is anticipated that this
proposed Rule will have no impact on child. individual, or
family poverty in relation to individual or community asset
development as described in R.S. 49:973.

Small Business Analysis

In compliance with the Small Business Protection Act, the
economic impact of this proposed Rule on small businesses
has been considered. It is anticipated that this proposed Rule
will have a positive impact on small businesses since it
ensures that the legislative mandates relative to the licensing
of providers of medication administration services are
clearly and accurately reflected in the administrative Rule.

Provider Impact Statement

[n compliance with House Concurrent Resolution (HCR)
170 of the 2014 Regular Session of the Louisiana
Legislature, the provider impact of this proposed Rule has
been considered. it is anticipated that this proposed Rule will
have no impact on the staffing level requirements or
qualifications required to provide the same level of service,
no direct or indirect cost to the provider to provide the same
level of service, and will have no impact on the provider’s
ability to provide the same level of service as described in
HCR 170.

2673

Public Comments

Interested persons may submit written comments 10
Tasheka Dukes, RN, Health Standards Section, P.O. Box
3767, Baton Rouge, LA 70821. Ms. Dukes is responsible for
responding to inguiries regarding this proposed Rule. The
deadline for submitting written comments s at 4:30 p.m. on
November 29, 2022,

Public Hearing

Interested persons may submit a written request to
conduct a public hearing by U.S. mail to the Office of the
Secretary ATTN: LDH Rulemaking Coordinator, Post Office
Box 629, Baton Rouge, LA 70821-0629; however, such
request must be received no later than 4:30 pm. on
November 9, 2022, If the criteria set forth in R.S.
49:955(A)(2)(a) are satisfied, LDH will conduct a public
hearing at 9:30 a.m. on November 29, 2022 in Room 118 of
the Bienville Building. which is located at 628 North Fourth
Street, Baton Rouge, LA. To confirm whether or not a public
hearing will be held, interested persons should first call
Allen Enger at (225) 342-1342 after November 9, 2022. If a
public hearing is to be held, all interested persons are invited
to attend and present data, views, comments, or arguments,
orally or in writing. In the event of a hearing. parking is
available to the public in the Galvez Parking Garage, which
is located between North Sixth and North Fifth'North and
Main Streets (cater-corner from the Bienville Building).
Validated parking for the Galvez Garage may be available to
public hearing attendees when the parking ticket is presented
to LDH staff at the hearing.

Dr. Courtney N. Phillips
Secretary

FISCAL AND ECONOMIC IMPACT STATEMENT
FOR ADMINISTRATIVE RULES
RULE TITLE: Nurse Aide Training and Competency
Evaluation Program—Medication Attendant Certified
Licensing Standards

L. ESTIMATED IMPLEMENTATION COSTS (SAVINGS)
STATE OR LOCAL GOVERNMENT UNITS (Summan )

It is anticipated that implementation of this proposed rule
will have no programmatic tiscal impact to the state other than
the cost of promulgation for FY 22-23. It is anticipated that
$3.888 will be expended in FY 22-23 for the state's
administrative expense for promulgation of this proposed rule
and the final rule.

1. ESTIMATED EFFECT ON REVENUE COLLECTIONS OF STATE
OR LOCAL GOVERNMENTAL UNITS (Summary)

It is anticipated that the implementation of this proposed
rule will have no cffect on revenue coilections since the
licensing fees. in the same amounts. will continue to be
collected.

ll. ESTIMATED COSTS AND/OR ECONOMIC BENEFTS TO
DIRECTLY AFFECTED PERSONS OR NONGOVERNMENTAL
GROUPS (Summary)

[n compliance with Act 112 of the 2022 Regular Session of
the Louisiana Legislature. this proposed rule amends the
provisions governing the Nurse Aide Training and Competency
Evaluation Program in order to update the licensing
requirements for medication attendants certified (MACs) that
provide services in licensed long-term care facilities. This
proposed rule updates the existing licensure requirements for

TO
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MACs in the Louisiana Administrative Code to align with
legislative mandates. It is anticipated that implementation of
this proposed rule will not resuit in costs 10 MACs and licensed
long-term care facilities in FY 22-23. FY 23-24, and FY 24-25.
but will be bencficial by ensuring that the language in the
administrative rule  accurately reflects  curremt  licensure
requirements.

. ESTIMATED EFFECT ON COMPETITION AND EMPLOYMENT

{Summary)
This rule has no Kknown effect on competition and
employ ment.

Tasheka Dukes. RN Alan M. Boxberger
Deputy Assistant Secretary Interim Legislative Fiscal Officer
22104063 Legislative Fiscal Oftice

Louisiana Register Vol 48, No. 10 October 20, 2022
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John Bel Edwards Y g Dr. Courtney N. Phillips
GOVERNOR : 5 SECREETARY

State of Louisiana

Louisiana Department of Health
Bureau of Health Services Financing

December 13, 2022

Mr. Billy L. Clark, President

Delta College of Arts and Technology
7295 Exchange Place

Baton Rouge, LA 70806

RE: Notice of Intent for Nurse Aide Training and Competency
Evaluation Program — Medication Attendant Certified — Licensing
Standards (LAC 48:1.Chapter 100)

Dear Mr. Clark:

This letter is in response to your correspondence regarding the Notice of Intent (NOI) for the Nurse
Aide Training and Competency Evaluation, Medication Attendant Certified (MAC) Licensing
Standards, which was published in the October 20, 2022 edition of the Louisiana Register.

The NOI proposed revisions to definitions; provider participation and responsibilities; and
general provisions, certification requirements, and authorized duties for MACs when
administering medication in long-term care facilities. After thorough review and
consideration, the Department has made the decision to amend the NOI and publish the
updated version as a Potpourri in an upcoming edition of the Louisiana Register.

We appreciate your willingness to provide comments regarding these amendments to the
licensing provisions for providers of MAC services, and hope that you will continue to work
with us as we strive to improve health care outcomes for Louisiana citizens.

Bienville Building » 628 N. Fourth St. « P.O. Box 91030 + Baton Rouge. Louisiana 70821-9030
Phone: (888) 342-6207 = Fax: (223) 342-9508 - www.ldh.la.gov
An Equal Opportunity Employer



Mr. Billy L. Clark, President

Delta College of Arts and Technology
December 13, 2022

Page 2

Should you have any questions or comments regarding Medicaid administrative rulemaking
activity or rulemaking activity relative to the health care licensing standards, you may contact
Veronica Dent, Medicaid Program Manager, at 225-342-3238 or by email to
Veronica.Dentiglla.gov.

Sincerely,

Tasheka Dukes, RN
Deputy Assistant Secretary

LDH Health Standards Section
TD/KHB/VYD

cc: Dr. Shannon Bibbins
Kimberly Humbles



POTPOURRI

Department of Health
Bureau of Health Services Financing

Public Hearing—Substantive Changes to Proposed Rule
Nurse Aide Training and Competency Evaluation Program
Medication Attendant Certified-—Licensing Standards
(LAC 48:1.Chapter 100}

In accordance with the provisions of the Administrative
Procedure Act, RS, 49:950 et seq., the Department of
Health, Bureau of Health Services Financing published a
Notice of Intent in the October 20, 2022 edition of the
Louisiana  Register (LR 2666-2673) to amend LAC
48:1.Chapter 100 as authorized by R.S. 36:254 and
R.8.37:1026.1 et seq. This Notice of Intent proposed to
amend the provisions governing the Nurse Aide Training and
Competency Evaluation Program in order to update the
licensing requirements for medication attendants certified
that provide services in licensed long-term care facilities in
compliance with Act 112 of the 2022 Regular Session of the
Louisiana Legislature. As a result of comments received in
response to the proposed Rule, the department determined
that additional, non-technical revisions are necessary to the
provisions of §10081 and §10082 of the October 20, 2022
Notice of Intent.

Taken together, these revisions will closely align the
proposed Rule with the department’s original intent and the
concerns brought forth during the comment period for the
Notice of Intent as originally published.

Title 48
PUBLIC HEALTH—GENERAL
Part I. General Administration
Subpart 3. Licensing and Certification
Chapter 100. Nurse Aide Training and Competency
Evaluation Program
Subchapter G. Medication Attendant Certified
§10081. General Provisions
A-AldL L
2. successfully completed a state-approved MAC
training course and competency evaluation administered by
a state-approved testing source; and
A3.-F ..
1.-3. Repealed
G-l

Lowsiana Register Vol 49, No. 1 January 20, 2023

J.1. - M. Repealed

AUTHORITY NOTE: TPromulgated in accordance with RS,
36:254 and R.S. 37:1026.1 ¢t seq.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals. Office of the Sccretary, Bureau of Health
Services Financing, LR 344413 (July 2008). amended by the
Department of Health and Hospitals, Bureau of Eealth Services
Financing. LR 38:1248 (May 2012). repromulgated LR 38:1412
(June 2012). amended by the Department of Health, Bureau of
Health Services Financing. LR 46:30 (January 2020). LR 49:
§10082. General Requirements

A.-Bz2...

C. All MAC training and competency evaluation
programs must be approved by the department. Each state-
approved MAC training and competency evaluation program
shall:

Cl.-D. ..

1.-4. Repealed.
E. ..
F. Repealed.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and R.S. 37:1026.1 ct seq.

HISTORICAL NOTE: Promulgated by the Depaniment of
Health and Hospitals. Oftice of the Sceretary. Burcau of Health
Services Financing. LR 34:1414 (July 2008). amended by the
Department of” Flealth and Hospitals. Bureau of Health Services
Financing, LR 38:1249 (May 2012). amended by the Department of
Health, Bureau of Feahh Services Financing. LR 46:30 (Januanry
2020). LR 49:

Interested persons may submit written commenis to
Tasheka Dukes, RN, Health Standards Section, P.O. Box
3767, Baton Rouge. LA 70821. Ms. Dukes is responsible for
responding to inquiries regarding these substantive changes
o the proposed Rule. A public hearing on the substantive
changes to the proposed Rule is scheduled for Tuesday.
February 28, 2023 at 9:30 a.m. in Room 118, Bienville
Building, 628 North Fourth Street, Baton Rouge, LA. At that
time all interested persons will be afforded an opportunity to
submit data. views or arguments either orally or in writing.
The deadline for receipt of all written comments is 4:30
p.m., March 1.2023.

Dr. Courtney N. Phillips

Secretary
T30INDGS



John Bel Edwards

Dr. Courtney N. Phillips
GOVERNOR

SECRETARY

State of Louisiana

Louisiana Department of Health
Bureau of Health Services Financing

PUBLIC HEARING CERTIFICATION
February 28, 2023
9:30 a.m.

RE: Public Hearing — Substantive Changes to Proposed Rule
Nurse Aide Training and Competency Evaluation Program
Medication Attendant Certified
Licensing Standards
Docket #02282023-09
Department of Health
State of Louisiana

CERTIFICATION
In accordance with LA R.S. 49:950 et seq., the attached public hearing agenda, together with one

digital recording of the public hearing conducted on February 28, 2023 in Baton Rouge,
Louisiana constitute the official record of the above-referenced public hearing.

Sy

Kedicaid Policy and Compliance
Section

February 28,2023
Date

Bienville Building « 628 N. Fourth 8t. = P.0.Box 629 = Baton Rouge, Lovisiana 70821-0629
Phone: (225) 342-9500 = Fax: (225) 342-5568 - www.idhla.gov

An Egqual Opportunity Employer
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John Bel Edwards Dr. Courtney N. Phillips
GOVEERNOR A3 0y SECRITTARY

State of Lounisiana

Louisiana Department of Health
Oftice of the Secretary

March 10, 2023

Via Statutorily Prescribed Email

To: The Honorable Fred H. Mills, Jr., Chairman, Senate Health & Welfare Committee
The Honorable Larry Bagley, Chairman, House Health & Welfare Committee

From: Dr. Courtney N. Phillips
Secretary

Re:  Second Report to LAC 50:XV.12917 an 1 — Personal Care Services — Long
Term Direct Service Worker Wages and Bonus Payments

Pursuant to the Louisiana Administrative Procedure Act, the Louisiana Department of
Health, Bureau of Health Services Financing, submits its second report regarding the
Personal Care Services — Long Term Direct Service Worker Wages and Bonus Payments,
LAC 50:XV.12917 and 12921.

A Notice of Intent (NOI) on the proposed amendments was published in the September 20,
2022 issue of the Louisiana Register (LR 48:2438). Substantive changes were made to the
September 20, 2022 NOI due to public comments and LDH published a Potpourri notice
in the January 20, 2023 issue of the Louisiana Register (LR 49:188) noting the substantive
changes to the NOI, and a public hearing was conducted concerning the substantive
changes on February 28, 2023, as noted in the Potpourri.

Unless otherwise directed, the Department anticipates adopting the September 20, 2022
NOI as amended by the Potpourri published in the January 20, 2023 Potpourri, when it is
published as a final rule in the April 20, 2023, issue of the Louisiana Register.

additional information about this matter.

Cc: Tara LeBlanc, Medicaid Director, LDH
Melinda Richard, OAAS Assistant Secretary, LDH
Kirsten Clebert, OAAS Policy Director, LDH
Brian Bennett, LDH Medicaid Program Manager
Veronica Dent, Medicaid Program Manager, LDH
Bethany Blackson, Legislative Liaison, LDH
Catherine Brindley, Editor, Louisiana Register, Office of the State Register

Bienville Building = 628 N. Fourth St. = P.O. Box 629 s+ Baton Rouge, Louisiana 70821-0629
Phone: (225) 342-9500 = Fax: (225) 342-5568 » www.ldh.la.gov

An Equal Opportunity Employer
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NOTICE OF INTENT

Department of Health
Bureau of Health Services Financing
and
Office of Aging and Adult Services

Personal Care Services—Long Term
Direct Service Worker Wages and Bonus Payments
(LAC 50:XV.12917 and 12921)

The Depariment of Health, Bureau of Health Services
Financing and the Office of Aging and Adult Services
propose to amend LAC 50:XX1.12917 and adopt §12921 in
the Medical Assistance Program as authorized by R.S.
36:254 and pursuant to Title XIX of the Social Security Act.
This proposed Rule is promulgated in accordance with the
provisions of the Administrative Procedure Act, R.S. 49:950
et seq.

House Concurrent Resolution 127 (HCR 127) of the 2021
Regular Session of the Louisiana Legislature requested the
department make adjustments in the state Medicaid budget
for the purpose of increasing funding more equitably to
providers throughout the disabilities services system. The
U.S. Department of Health and Human Services, Centers for
Medicare and Medicaid Services {CMS) approved the use of
bonus payments for agencies providing long term-personal
care services (LT-PCS) under section 9817 of the American
Rescue Plan.

In compliance with HCR 127, the Department of Health.
Bureau of Health Services Financing and the Office of
Aging and Adult Services promulgated an Emergency Rule
which amended and adopted provisions governing LT-PCS
in order to establish a wage floor and workforce retention
bonus payments for direct service workers along with audit
procedures and sanctions (Lowisiana Register. Volume 48.
Number 8). This proposed Rule is being promuigated to
continue the provisions of the July 31, 2022 Emergency
Rule.

Title 50
PUBLIC HEALTH—MEDICAL ASSISTANCE
Part XV. Services for Special Popuiations
Subpart 9. Personal Care Services
Chapter 129 Long Term Care
§12917. Reimbursement

A. Reimbursement for personal care services shall be a

prospective flat rate for each approved unit of service that is



provided to the participant. One quarter hour {15 minutes) is
the standard unit of service for personal care services,
Reimbursement shall not be paid for the provision of less
than one quarter hour {15 minutes) of service. Additional
reimbursement shall not be available for transportation
furnished during the course of providing personal care
services.

B. The state has the authority to set and change LT-PCS
rates and/or provide lump sum payments to LT-PCS
providers based upon funds allocated by the legislature.

C. Repealed.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals. Oflice of the Secretary. Bureau of Health
Services Tinancing. LR 29:913 (June 2003), amended by the
Department of Health and Hospitals. Office of Aging and Adult
Services. LR 34:253 (Fcbruanv 2008). LR 34:2581 (December
2008). amended by the Department of Health and Hospitals.
Bureau of Health Services Financing and the Office of Aging and
Adult Services, LR 35:1901 (September 2009), LR 36:1251 (June
2010). LR 37:3267 (November 2011), LR 39:1780 (July 2013). LR
42:904 (June 2016). amended by the Department of Health. Bureau
of Health Services Financing and the OfFice of Aging and Adult
Services. LR 47:594 (May 2021). LR 48:

§12921. Direct Service Worker Wages, Other Benefits,
and Workforce Retention Bonus Payments

A. Establishment of Direct Service Worker Wage Floor
and Other Benefits

1. Long term-personal care services (LT-PCS)
providers that were providing LT-PCS on or after October 1,
2021 and employing direct service workers (DSWs) will
receive the equivalent of a $4.50 per hour rate increase.

2. This increase or its equivalent will be applied to all
service units provided by DSWs with an effective date of
service for the LT-PCS provided on or after October 1, 2021,

3. All LT-PCS providers affected by this rate increase
shall be subject to passing 70 percent of their rate increases
directly to the DSW in various forms. These forms include a
minimum wage floor of $9 per hour and wage and non-wage
benefits. This wage floor and wage and non-wage benefits
are effective for all affected DSWs of any working status,
whether full-time or part-time.

4. The LT-PCS provider rate increases, wage floor
and/or wage and non-wage benefits will end March 31, 2025
or when the state’s funding authorized under section 9817 of
the American Rescue Plan Act of 2021 (Pub. L. No. [1l7-
002) is exhausted.

5.  The Department of Health (LDH) reserves the right
to adjust the DSW wage floor and/or wage and non-wage
benefits as needed through appropriate rulemaking
promulgation consistent with the Administrative Procedure
Act.

B. Establishment of Direct Service Worker Workforce
Retention Bonus Payments

1. LT-PCS providers providing services on or after
April 1, 2021 shall receive bonus payments of $150 per
month for each DSW that worked with participants for that
month. These payments will remain in effect for each month
thereafter that the DSW works with participants and is still
employed with that agency.

2. The DSW that provided services on or after April 1.
2021 that worked with participants must receive at least

$125 of this $150 bonus payment paid to the provider. This
bonus payment is effective for all affected DSWs of any
working status, whether full-time or patt-time.

3. Bonus payments shall end March 31, 2025 or when
the state’s funding authorized under section 9817 of the
American Rescue Plan Act of 2021 (Pub. L. No. 117-002) is
exhausted.

4. LDH reserves the right to adjust the amount of the
bonus payments paid to the DSW as needed through
appropriate rulemaking promulgation consistent with the
Administrative Procedure Act.

C. Audit Procedures for Direct Service Worker Wage
Floor, Other Benefits, and Workforce Retention Bonus
Payments

I. The wage enhancements, wage and non-wage
benefits and bonus payments reimbursed to LT-PCS
providers shall be subject to audit by LDH.

2. LT-PCS providers shall provide LDH or its
representative all requested documentation o verify that
they are in compliance with the DSW wage floor. wage and
non-wage benefits and/or bonus payments,

3. This documentation may include, but is not limited
to, payvroll records, wage and salary sheets, check stubs, etc.

4. LT-PCS providers shall produce the requested
documentation upon request and within the timeframe
provided by LDH.

5. Non-compliance or failure to demonstrate that the
wage enhancement, wage and non-wage benefits and/or
bonus payments were paid directly to DSWs may result in
the following:

a. sanctions; or

b. disenrollment from the Medicaid program.

D. Sanctions for Direct Service Worker Wage Floor,
Other Benefits, and Workforee Retention Bonus Payments

1. The LT-PCS provider will be subject to sanctions or
penalties for failure to comply with this Rule or with
requests issued by LDH pursuant to this Rule. The severity
of such action will depend upon the following factors:

a. failure to pass 70 percent of the LT-PCS provider
rate increases directly to the DSWs in the form of a floor
minimum of $9 per hour and in other wage and non-wage
benefits and/or the $125 monthly bonus payments;

b. the number of employees identified that the LT-
PCS provider has not passed 70 percent of the LT-PCS
provider rate increases directly to the DSWs in the form of a
floor minimum of $9 per hour and in other wage and non-
wage benefits and/or the $125 monthly bonus payments;

c. the persistent failure to not pass 70 percent of the
LT-PCS provider rate increases directly to the LT-PCS
DSWs in the form of a floor minimum of $9 per hour and in
other wage and non-wage benefits and/or the $125 monthly
bonus payments; or

d. failure to provide LDH with any requested
documentation or information related to or for the purpose of
verifying compliance with this Rule.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health. Bureau of Health Services Financing and the Office of
Aging and Adult Services. LR 48:

Implementation of the provisions of this Rule may be
contingent upon the approval of the U.S. Department of

Louisiana Register Vol 48, No. 8 September 20, 2022



Health and Human Services, Centers for Medicare and
Medicaid Services (CMS), if it is determined that
submission to CMS for review and approval is required.
Family Impact Statement
n compliance with Act 1183 of the 1999 Regular Session
of the Louisiana Legislature, the impact of this proposed
Rule on the family has been considered. It is anticipated that
this proposed Rule will have a positive impact on family
functioning, stability and autonomy as described in R.S.
49:972 by ensuring continued provider paricipation in the
Medicaid Program,
Poverty Impact Statement
In compliance with Act 854 of the 2012 Regular Session
of the Louisiana Legislature, the poverty impact of this
proposed Rule has been considered. It is anticipated that this
proposed Rule will have no impact on child, individual. or
family poverty in relation to individual or community asset
development as described in R.S. 49:973,
Small Business Analysis
In compliance with the Small Business Protection Act. the
economic impact of this proposed Rule on small businesses
has been considered. It is anticipated that this proposed Rule
will have a positive impact on small businesses.
Provider Impact Statement
In compliance with House Concurrent Resolution (HCR)
170 of the 2014 Regular Session of the Louisiana
Legislature, the provider impact of this proposed Rule has
been considered. It is anticipated that this proposed Ruie will
have no impact on the staffing level requirements or
qualifications required to provide the same level of service,
but may reduce the total direct and indirect cost to the
provider to provide the same level of service, and may
enhance the provider’s ability to provide the same level of
service as described in HCR 170, since this proposed Rule
increases payments to providers for the services they already
render.
Public Comments
Interested persons may submit written comments to Tara
A. LeBlanc, Bureau of Health Services Financing, P.O. Box
91030, Baton Rouge, LA 70821-9030. Ms. LeBlanc is
responsible for responding to inquiries regarding this
proposed Rule. The deadline for submitting written
comments is at 4:30 p.m. on October 31, 2022,
Public Hearing
Interested persons may submit a written request to
conduct a public hearing by U.S. mail to the Office of the
Secretary ATTN: LDH Rulemaking Coordinator, Post Office
Box 629. Baton Rouge, LA 70821-0629; however, such
request must be received no later than 4:30 p.m. on October
10, 2022. If the criteria set forth in R.S. 49:953(A)X2)(a) are
satisfied, LDH will conduct a public hearing at 9:30 a.m. on
October 27, 2022 in Room 118 of the Bienville Building,
which is located at 628 North Fourth Street, Baton Rouge,
LA. To confirm whether or not a public hearing will be held,
interested persons should first call Allen Enger at (225) 342-
1342 after October 10, 2022. If a public hearing is to be
held, all interested persons are invited to attend and present
data, views, comments, or arguments, orally or in writing. In
the event of a hearing, parking is available to the public in
the Galvez Parking Garage, which is located between North
Sixth and North Fifth/North and Main Sireets (cater-corner
from the Bienville Building). Validated parking for the
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Galvez Garage may be available to public hearing attendees
when the parking ticket is presented to LDH staff at the
hearing.

Dr. Couttney N. Phillips
Secretary

FISCAL AND ECONOMIC IMPACT STATEMENT
FOR ADMINISTRATIVE RULES
RULE TITLE: Personal Care Services—Long Term
Direct Service Worker Wages and Bonus Payments

L ESTIMATED IMPLEMENTATION COSTS (SAVINGS) TO
STATE OR LOCAL GOVERNMENT UNITS (Summary)

It is anticipated that implementation of this proposed rule
will have state programmatic fiscal costs of approximately
$10.040.601 for FY 22-23 and $4.110,364 for FY 23-24. It is
anticipated that $972 ($486 SGF and $486 FED) will be
expended in FY 22-23 for the state's administrative expense for
promulgation of this proposed rule and the final rule.

Il ESTIMATED EFFECT ON REVENUE COLLECTIONS OF STATE

OR LOCAL GOVERNMENTAL UNITS (Summary)

It is anticipated that implementation of this proposed Rule
will increase federal revenue colliections by approximately
£22.368.639 for I'Y 22-23 and $8.353.882 for FY 23-24. It is
anticipated that $486 will be collected in FY 22-23 for the
federal share of the expense for promulgation of this proposed
rule and the final rule,

Ul ESTIMATED COSTS AND/OR ECONOMIC BENEFITS TO
DIRECTLY AFFECTED PERSONS OR NONGOVERNMENTAL
GROUPS (Summary)

This proposed rule continues the provisions of the July 31.
2022 Emergency Rule. which established a wage floor and
workforce retention bonus payments for direct service workers
that provide long term-personal care services (LT-PCS). along
with audit procedures and sanctions. The proposed rule
complies with HCR 127 of the 2021 Regular Session ol the
Louisiana Legislature and with CMS requirements for the use
of bonus payments under Section 9817 of the American Rescue
Plan Act of 2021. These increased payments will ensure that
L.T-PCS providers continue rendering services to beneficiaries
in the Medicaid Program. Implementation of this proposed rule
is anticipated to increase expenditures for LT-PCS services by
approximately $32.408.376 in FY 22-23 and $12.464.760 in
FY 23-24,

. ESTIMATED EFFECT ON COMPETITION AND EMPLOYMENT
(Summary)

This rule has no known effect on competition and
employment.

lara A. LeBlanc
Medicaid Exceutive Director
220052

Alan M. Boxberger
Interim Legislative Fiscal Officer
Legislative Fiscal OfTice
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POTPOURRI

Department of Health
Bureau of Health Services Financing
and
Office of Aging and Adult Services

Public Hearing—Substantive Changes to Proposed Rule
Personal Care Services-Long Term
Direct Service Worker Wages and Bonus Payments
(LAC 50:XV.12917 and 12921)

In accordance with the provisions of the Administrative
Procedure Act, R.S. 49:950 et seq., the Department of
Health. Bureau of Health Services Financing and the Office
of Aging and Adult Services published a Notice of Intent in
the September 20, 2022 edition of the Lowisiana Register
(LR 48:2438-2440) to amend LAC 50:XV.12917 and adopt
12921 as authorized by R.S. 36:254 and pursuant to Title



XIX of the Social Security Act. This Notice of Intent
proposed to continue the provisions of the July 31, 2022
Emergency Rule which amended and adopted provisions
governing LT-PCS in order to establish a wage floor and
workforce bonus payments for direct service workers along
with audit procedures and sanctions. Upen further discussion
with various stakeholders, the department has determined
that revisions are necessary to the provisions governing the
bonus payments approved by the U.S. Departiment of Health
and. Human Services, Centers for Medicare and Medicaid
Services (CMS) under section 9817 of the American Rescue
Plan Act of 2021.

Taken together, all of these revisions will closely align the
proposed Rule with the department’s original intent and the
concerns brought forth during subsequent discussions with
stakeholders relative to the Notice of Intent as originaliy
published.

Title 50
PUBLIC HEALTH—MEDICAL ASSISTANCE
Part XV. Services for Special Populations
Subpart 9. Personal Care Services
Chapter 129  Long Term Care
§12917. Reimbursement

A.-B. ..

C. Repealed.

AUTHORITY NOTE: Premulgated in accordance with R.S,
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals. Office of the Secretary. Bureau of flealth
Services Financing. LR 29:913 (June 2003). amended by the
Department of Health and Hospitals. Office of Aging and Adult
Services. LR 34:253 (February 2008). LR 34:2581 (December
2008). amended by the Department of Heahh and lospitals,
Bureau of Health Services Financing and the Office of Aging and
Adult Services, LR 35:1901 {September 2009). LR 36:1251 (June
2010). LR 37:3267 (November 2011}, LR 39:1780 (July 2013). LR
42:904 (June 2016), amended by the Department of Health. Bureau
of Health Scrvices Financing and the Office of Aging and Adult
Services. LR:47:594 (May 2021). LR 49:

§12921. Direct Service Worker Wages, Other Benefits,
and Workforce Bonus Payments

A -AS. L

B. Establishment of Direct Service Worker Workforce
Bonus Payments

1. LT-PCS providers who provided services from
April 1, 2021 to October 31, 2022 shall receive bonus
payments of $300 per month for each DSW that worked with
participants for those months.

2. The DSW who provided services from April 1,
2021 to October 31, 2022 to participants must receive at
least $250 of this $300 bonus payment paid to the provider.
This bonus payment is effective for all affected DSWs of
any working status, whether full-time or part-time.

3.-4. Repealed.

C. Audit Procedures for Direct Service Worker Wage
Floor, Other Benefits, and Workforce Bonus Payments

1.-5b. ..

D. Sanctions for Direci Service Worker Wage Floor,
Other Benefits, and Workforce Bonus Payments

1. The LT-PCS provider will be subject to sanctions or
penalties for failure to comply with this Rule or with
requests issued by LDH pursuant to this Rule, The severity
of such action will depend upon the following factors:

189

a. failure to pass 70 percent of the LT-PCS provider
rate increases directly to the DSWs in the form of a floor
minimum of $9 per hour and in other wage and non-wage
benefits and/or the $250 monthly bonus payments;

b. the number of employees identified that the LT-
PCS provider has not passed 70 percent of the LT-PCS
provider rate increases directly to the DSWs in the form of a
floor minimum of $9 per hour and in other wage and non-
wage benefits and/or the $250 monthly bonus payments;

c. the persistent failure to not pass 70 percent of the
LT-PCS provider rate increases directly to the LT-PCS
DSWs in the form of a floor minimum of $9 per hour and in
other wage and non-wage benefits and/or the $250 monthly
bonus payments; or

d. ..

AUTHORITY NOTE: Promulgated in accordance with R.S,
36:254 and Title X1X of the Social Sceurity Act,

HISTORICAL MOTE: Promulgated by the Department of
Health. Bureau of Health Services Financing and the Office of
Aging and Adult Services. LR 49:

Interested persons may submit written comments to Tara
A. LeBlanc, Bureau of Health Services Financing, P.O. Box
91030, Baton Rouge, LA 70821-9030. Ms. LeBlanc is
responsible for responding to inquiries regarding these
substantive changes to the proposed Rule. A public hearing
on the substantive changes to the proposed Rule is scheduled
for Tuesday, February 28, 2023 at 9:30 a.m. in Room 118,
Bienville Building. 628 North Fourth Street, Baton Rouge.
LA. At that time all interested persons will be afforded an
opportunity to submit data, views or arguments either orally
or in writing. The deadline for receipt of all written
comments is 4:30 p.m., March 1. 2023,

Dr. Couriney N. Phillips

Secretary
23014066
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John Bel Edwards

Dr. Courtney N. Phillips
GOVERNOR

SECRETARY

State of Louigiana

Louisiana Department of Health
Bureau of Health Services Financing

PUBLIC HEARING CERTIFICATION
February 28, 2023
9:30 a.m.

RE: Public Hearing — Substantive Changes to Proposed Rule
Personal Care Services - Long Term
Direct Service Worker Wages and Bonus Payments
Docket #02282023-10
Department of Health
State of Louisiana

CERTIFICATION
In accordance with LA R.S. 49:950 et seq., the attached public hearing agenda, together with one

digital recording of the public hearing conducted on February 28, 2023 in Baton Rouge,
Louisiana constitute the official record of the above-referenced public hearing.

Al

Medicaid Policy and Compliance
Section

Feb 28.2023
Date

Bienville Building « 628 N. Fourth St. « P.O. Box 629 « Bator Rouge, Louisiana 70821-0629
Phone: (225) 342.9500 « Fax: (225) 342-5568 « www.ldh.la.gov

An Equal Opportunity Employer
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John Bel Edwatds Dr. Courtney N. Phillips
GOVERNOR i SLCRETARY

State of Louisiana

Louisiana Department of Health
Office of the Secretary

March 10, 2023

Via Statutorily Prescribed Email

To: The Honorable Fred H. Mills, Jr., Chairman, Senate Health & Welfare Committee
The Honorable Larry Bagley, Chairman, House Health & Welfare Committee

From: Dr. Courtney N. Phillips
Secretary

Re: Second Report to LAC 50:XV.10 — Targeted Case Management -
Reimbursement Methodology — Workforce Retention Bonus Payments

Pursuant to the Louisiana Administrative Procedure Act, the Louisiana Department of
Health, Bureau of Health Services Financing, submits its second report regarding the
Targeted Case Management - Reimbursement Methodology — Workforce Retention Bonus
Payments, LAC 50:XV.10704.

A Notice of Intent (NOI) on the proposed amendments was published in the September 20,
2022 issue of the Louisiana Register (LR 48:2444). Substantive changes were made to the
September 20, 2022 NOI due to public comments and LDH published a Potpourri notice
in the January 20, 2023 issue of the Louisiana Register (LR 49:189) noting the substantive
changes to the NOI, and a public hearing was conducted concerning the substantive
changes on February 28, 2023, as noted in the Potpourri.

Unless otherwise directed, the Department anticipates adopting the September 20, 2022
NOI as amended by the Potpourri published in the January 20, 2023 Potpourri, when it is
published as a final rule in the April 20, 2023, issue of the Louisiana Register.

Please contact Brenda Sharp, Brenda.Sharp@la.gov, and Erin Downing,

Erin.Downing(alla.gov, if you have any questions or require additional information about
this matter.

Cc: Tara LeBlanc, Medicaid Director, LDH
Julie Foster Hagan, OCDD Assistant Secretary, LDH
Brian Bennett, LDH Medicaid Program Manager
Veronica Dent, Medicaid Program Manager, LDH
Bethany Blackson, Legislative Liaison, LDH
Catherine Brindley, Editor, Louisiana Register, Office of the State Register

Bienville Building « 628 N. Fourth $t. « P.0O.Box 629 « Baton Rouge, Louisiana 70821-0629
Phone: {225) 342-9500 « Fax: (225)342-5568 « www.ldh.la.gov

An Equal Opportunity Emplover



NOTICE OF INTENT

Department of Health
Bureau of Health Services Financing

Targeted Case Management
Reimbursement Methodology
Workforce Retention Bonus Payments
(LAC 50:XV.10704)

The Department of Health, Bureau of Health Services
Financing proposes to adopt LAC 50:XV.10704 in the
Medical Assistance Program as authorized by R.S. 36:254
and pursuant to Title XIX of the Social Security Act. This
proposed Rule is promulgated in accordance with the
provisions of the Administrative Procedure Act, R.S. 49:950
et seq.

The U.S. Department of Health and Human Services,
Centers for Medicare and Medicaid Services (CMS)
approved the use of benus payments for agencies providing
case management services for the early and periodic
screening, diagnosis and treatment targeted population and
for participants in the New Opportunities Waiver under
section 9817 of the American Rescue Plan.

The Department of Health, Bureau of Health Services
Financing promulgated an Emergency Rule which adopted
provisions governing targeted case management services in
order to establish workforce retention bonus payments along
with audit procedures and sanctions (Lowisiana Regisier,
Volume 48, Number 8). This proposed Rule is being
promulgated in order to continue the provisions of the July
31,2022 Emergency Rule.

Title 50
PUBLIC HEALTH-MEDICAL ASSISTANCE
Part XV. Services for Special Populations
Subpart 7. Targeted Case Management
Chapter 101.  General Provisions
§10704. Targeted Case Management Workforce
Retention Bonus Payments

A. Establishment of Targeted Case

Work force Retention Bonus Payments

1. Case management agencies for the early and
periodic screening, diagnosis, and treatment targeted
population and for participants in the New Opportunities
Waiver providing services on or after April 1, 2021 shall
receive bonus payments of $150 per month for the case
manager that worked with participants for that month, These
payments will remain in effect for cach month thereafter that
the case manager works with participants and is still
employed with that agency.

Management
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2. The case manager that worked with participants on
or after April 1, 2021 must receive at least $125 of this $150
bonus payment paid to the agency. This bonus payment is
effective for all affected case managers of any working
status, whether full-time or part-time.

3. Bonus payments will end March 31, 2025 or when
the state’s funding authorized under-section 9817 of the
American Rescue Plan Act of 2021 (Pub. L. No. 117-002) is
exhausted.

4. LDH reserves the right to adjust the amount of the
bonus payments paid to the case manager as needed through
appropriate rulemaking promulgation consistent with the
Administrative Procedure Act.

B. Audit Procedures for Targeted Case Management
Work force Retention Bonus Payments

|. The bonus payments reimbursed to
management agencies shall be subject to audit by LDH.

2, Case management agencies shall provide to LDH or
its representative all requested documentation to verify that
they are in compliance with the targeted case management
bonus payments.

3. This documentation may include, but is not limited
1o, payroll records, wage and salary sheets, check stubs, ete,

4, Case management agencies shall produce the
requested documentation upon request and within the time
frame provided by LDH.

5. Non-compliance or failure to demonstrate that the
bonus payments were paid directly to case managers may
result in the following:

a. sanctions; or
b. disenrollment from the Medicaid Program.
C. Sanctions for Targeted Case Management Workforce
Retention Bonus Payments

I, The case management agency will be subject to
sanctions or penalties for failure to comply with this Rule.
The severity of such action will depend upon the following:

a. failure to pay case managers the $125 monthly
bonus payments;
b. the number of employees identified as having
been paid less than the $125 monthly bonus payments;
¢. the persistent failure to pay the $125 monthly
bonus payments; or
d. failure to provide LDH with any requested
documentation or information related to or for the purpose of
verifying compliance with this Rule.
AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title X1X of the Social Security Act.
HiSTORICALNOTE: Promulgated by the Depantment of
Health. Bureau of Health Services Financing. LR 48:
implementation of the provisions of this Rule may be
contingent upon the approval of the U.S. Department of
Health and Human Services, Centers for Medicare and
Medicaid Services {(CMS), if it is determined that
submission to CMS for review and approval is required.
Family Impact Statement
In compliance with Act 1183 of the 1999 Regular Session
of the Louisiana Legislature, the impact of this proposed
Rule on the family has been considered. It is anticipated that
this proposed Rule will have a positive impact on family
functioning, stability and autonomy as described in R.S,

case



49:972 by ensuring continued provider participation in the
Medicaid Program.
Poverty Impact Statement

In compliance with Act 854 of the 2012 Regular Session
of the Louisiana Legislature, the poverty impact of this
proposed Rule has been considered. 1t is anticipated that this
proposed Rule will have no impact on child, individual, or
family poverty in relation to individual or community asset
development as described in R.S. 49:973.

Small Business Analysis

In compliance with the Small Business Protection Act, the
economic impact of this proposed Rule on small businesses
has been considered. It is anticipated that this proposed Rule
will have no impact on small businesses.

Provider Impact Statement

In compliance with House Concurrent Reselution (HCR)
170 of the 2014 Regular Session of the Louisiana
Legislature, the provider impact of this proposed Rule has
been considered. It is anticipated that this proposed Rule will
have no impact on the staffing level requirements or
qualifications required to provide the same level of service,
but may reduce the total direct and indirect cost to the
provider to provide the same level of service, and may
enhance the provider’s ability to provide the same level of
service as described in HCR 170 since this proposed Rule
increases payments to providers for the services they aiready
render.

Public Comments

Interested persons may submit written comments to Tara
A. LeBlanc, Bureau of Health Services Financing, P.O. Box
91030, Baton Rouge, LA 70821-9030. Ms. LeBlanc is
responsible for responding 1o inquiries regarding this
proposed Rule, The deadline for submitting written
comments is at 4:30 p.m. on October 31, 2022.

Public Hearing

Interested persons may submit a written request to
conduct a public hearing by U.S. mail to the Office of the
Secretary ATTN: LDH Rufemaking Coordinator, Post QOffice
Box 629, Baton Rouge, LA 70821-0629; however, such
request must be received no later than 4:30 p.m. on October
10, 2022. If the criteria set forth in R.S. 49:953(A)(2)(a) are
satisfied, LDH will conduct a public hearing at 9:30 a.m. on
October 27, 2022 in Room 118 of the Bienville Building,
which is located at 628 North Fourth Street, Baton Rouge.
LA. To confirm whether or not a public hearing will be held,
interested persons should first call Allen Enger at (225) 342-
1342 after October 10, 2022, If a public hearing is to be
held, all interested persons are invited to attend and present
data, views, comments, or arguments, orally or in writing. In
the event of a hearing, parking is available to the public in
the Galvez Parking Garage. which is located between North
Sixth and North Fifth/North and Main Streets (cater-corner
from the Bienville Building). Validated parking for the
Galvez Garage may be available to public hearing attendees
when the parking ticket is presented to LDH staff at the
hearing.

Dr, Courtney N. Phillips
Secretary

FISCAL AND ECONOMIC IMPACT STATEMENT
FOR ADMINISTRATIVE RULES
RULE TITLE: Targeted Case Management
Reimbursement Methodology
Woerkforce Retention Bonus Payments

I ESTIMATED IMPLEMENTATION COSTS (SAVINGS) TO
STATE OR LOCAL GOVERNMENT UNITS (Summary)

It is anticipated that implementation of this proposed rule
will have state programmatic fiscal costs of approximately
$252.896 for FY 22-23 and $103.392 for FY 23-24. It is
anticipated that 3756 ($378 SGF and 3378 FED} will be
expended in FY 22-23 for the state's administrative expense for
promulgation of this proposed rule and the final rule.

I ESTIMATED EFFECT ON REVENUE COLLECTIONS OF STATE
OR LOCAL GOVERNMENTAL UNITS (Summary)

It is anticipated that implementation of this proposed Rule
will increase fideral revenue collections by approximately
$562.960 for FY 22-23 and $210.108 for FY 23-24. It is
anticipated that $378 will be collected in FY 22-23 for the
federal share of the expense for promulgation of this proposed
rule and the final rule,

. ESTIMATED COSTS AND/OR ECONOMIC BENEFITS TO
DIRECTLY AFFECTED PERSONS OR NONGOVERNMENTAL
GROLUPS (Summary)

This proposed rule continues the provisions of the July 31.
2022 Emergency Rule which established workforce retention
bonus payments for targeted case management {TCM) provided
to the carly and periodic screening. diagnosis and treatment
(EPSDT) population and New Opportunitics Waiver (NOW)
parlicipants. along with audit procedurcs and sanctions. The
LIS, Department of Health and Human Services. Centers for
Medicare and Medicaid Services (CMS) approved the use of
bonus payments under Section 9817 of the American Rescue
Plan Act of 202}, These increased payments will ensure that
TCM providers continue rendering services to LEPSDIT
beneliciaries and NOW participants in the Medicaid Program.
[mplementation of this proposed rule is anticipated to increase
expenditures for TCM services by approximately $815.100 for
FY 22-23 and $313.500 for FY 23-24.

V. ESTIMATED EFFECT ON COMPETITION AND EMPLOYMENT
(Summary)

This tule has no known effect on competition and
employ ment.

Tara A. LeBlanc
Medicaid Executive Director
220594055

Alan M. Boxberger
Interim Legisiative Fiscal QOfficer
Legislative Fiscal Office
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POTPOURRI

Department of Health
Bureau of Health Services Financing

Public Hearing—Substantive Changes to Proposed Rule
Targeted Case Management
Reimbursement Methodology
Workforce Bonus Payments
(LAC 50:XV.10704)

In accordance with the provisions of the Adminisirative
Procedure Act, R.S. 49:950 et seq. the Department of Health,
Bureau of Health Services Financing published a Notice of
Intent in the September 20, 2022 edition of the Lowisiana
Register (LR 48:2444-2445) to adopt LAC 50:XV.10704 as
authorized by R.S. 36:254 and pursuant to Title XIX of the
Social Security Act. This Notice of Intent proposed to
continue the provisions of the July 31, 2022 Emergency Rule
which adopted provisions governing targeted case
management services in order to establish workforce bonus
payments for case managers along with audit procedures and
sanctions. Upon  further discussion with  various
stakeholders, the department has determined that revisions
are necessary to the provisions governing the bonus
payments approved by the U.S. Depariment of Health and
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Human Services, Centers for Medicare and Medicaid
Services (CMS) under section 9817 of the American Rescue
Plan Act of 2021.

Taken together, all of these revisions will closely align the
proposed Rule with the department’s original intent and the
concerns brought forth during subsequent discussions with
stakeholders relative to the Notice of Intent as originally
published.

Title 50
PUBLIC HEALTH—MEDICAL, ASSISTANCE
Part XV. Services for Special Populations
Subpart 7. Targeted Case Management
Chapter 101. General Provisions
§10704. Targeted Case Management Workforce Bonus
Payments

A. Establishment of Targeted Case
Work force Bonus Payments

1. Case management agencies for the early and
petiodic screening, diagnosis. and treatment (EPSDT)
targeted population and for participants in the New
Opportunities Waiver (NOW) who provided services from
April 1, 2021 to October 31, 2022 shall receive bonus
payments of $300 per month for the case manager that
worked with participants for those months.

2. The case manager who provided services to
participants from April 1, 2021 to October 31, 2022 must
receive at least $250 of this $300 bonus payment paid to the
agency. This bonus payment is effective for all affected case
managers of any working status, whether full-time or part-
time.

3.-4. Repealed.

B. Audit Procedures for Targeted Case Management
Workforce Bonus Payments

1.-5b. ...

C. Sanctions for Targeted Case Management Warkforce
Bonus Payments

i. The case management agency will be subject to
sanctions or penalties for failure to comply with this Rule.
The severity of such action will depend upon the following;

a. failure to pay case managers the $250 monthiy
bonus payments;

b. the number of employees identified as having
been paid less than the $250 monthly bonus payments:

¢. the persistent failure to pay the $250 monthly
bonus payments; ot

d ..

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health. Bureau of Health Services Financing, LR 49;

Implementation of the provisions of this Rule may be
contingent upon the approval of the U.S. Department of
Health and Human Services, Centers for Medicare and
Medicaid Services (CMS), if it is determined that
submission to CMS for review and approval is required.

[nterested persons may submit written comments to Tara
A. LeBlanc, Bureau of Health Services Financing, P.O. Box
91030, Baton Rouge, LA 70821-9030. Ms. LeBlanc is
responsible for responding to inquiries regarding these
substantive changes to the proposed Rule. A public hearing
on the substantive changes to the proposed Rule is scheduled
for Tuesday, February 28, 2023 at 9:30 a.m. in Room 118,
Bienville Building, 628 North Fourth Street, Baton Rouge,

Louisiana Register Vol 49 No, 1 January 20, 2023
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LA. At that time all interested persons will be afforded an
opportunity to submit data, views or arguments either orally
or in writing. The deadline for receipt of all written
comments is 4:30 p.m., March 1, 2023.

Dr. Courtney N. Phillips

Secretary
23018067



John Bel Edwards

Dr. Courtney N, Phillips
GOVERNOR

SECRETARY

State of Louigiana

Louisiana Department of Health
Bureau of Health Services Financing

PUBLIC HEARING CERTIFICATION
February 28, 2023
9:30 a.m.

RE: Public Hearing — Substantive Changes to Proposed Rule
Targeted Case Management
Reimbursement Methodology
Workforce Bonus Payments
Docket #02282023-11
Department of Health
State of Louisiana

CERTIFICATION
In accordance with LA R.S. 49:950 et seq., the attached public hearing agenda, together with one

digital recording of the public hearing conducted on February 28, 2023 in Baton Rouge,
Louisiana constitute the official record of the above-referenced public hearing.

A —

Medicaid Policy and Compliance
Section

February 28,2023
Date

Bienville Building * 628 N.Fourth St. » P.O.Box 629 « Baton Rouge, Louisiana 70821-0629
Phone: (225) 3429500 « Fax: (225) 342-5568 + www.Idh.lagov

An Equal Opportunity Employer
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